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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 )  
In re: ) Chapter 11 
 )  
TOYS “R” US, INC., et al.,1 ) Case No. 17-34665 (KLP) 
 )  
   Debtors. ) (Jointly Administered) 
 )  

 
ORDER (I) AUTHORIZING THE DEBTORS TO WIND-DOWN  

U.S. OPERATIONS, (II) AUTHORIZING THE DEBTORS TO CONDUCT  
U.S. STORE CLOSINGS, (III) ESTABLISHING ADMINISTRATIVE  
CLAIMS PROCEDURES, AND (IV) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of Toys “R” Us, Inc. and certain of its affiliates, as 

debtors and debtors in possession (collectively, the “Debtors”), for the entry of an order (this “U.S. 

Wind-Down Order”): (a) authorizing the Debtors to begin an immediate orderly liquidation of 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are set forth in the Order (I) Directing Joint Administration of Chapter 11 Cases and (II) Granting 
Related Relief [Docket No. 78].  The location of the Debtors’ service address is One Geoffrey Way, Wayne, 
New Jersey 07470. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 

Case 17-34665-KLP    Doc 2344    Filed 03/22/18    Entered 03/22/18 15:05:44    Desc Main
 Document      Page 1 of 71



 

 2  
 

their U.S. business (the “U.S. Wind-Down”); (b) in connection with the effectuation of the U.S. 

Wind-Down, authorizing the Debtors to enter into the Full Chain Consulting Agreement; (c) 

approving the Amended Sale Guidelines at each of the Debtors’ additional stores designated for 

closure (such stores being as identified in the Motion, collectively the “Additional Closing 

Stores”); (d) approving the Wind-Down Incentive Program; (e) establishing procedures for the 

resolution of administrative claims; and (f) granting related relief, all as more fully set forth in the 

Motion; and the upon having found that it has jurisdiction to consider this Motion and the relief 

requested therein in accordance with 28 U.S.C. §§ 157 and 1334; and the Court having found that 

consideration of the Motion and the relief requested therein is a core proceeding pursuant to 28 

U.S.C. § 157(b)(2) and that it may enter a final order consistent with Article III of the United States 

Constitution; and the Court having found that venue is proper in this district pursuant to 28 U.S.C. 

§§ 1408 and 1409; and the Court having found that the Debtors provided due and proper notice of 

the Motion that is adequate and appropriate under the particular circumstances; and the Court 

having held a hearing to consider the relief requested in the Motion (the “Hearing”); and upon 

consideration of the record of the Hearing, and all proceedings had before the Court; and the Court 

having found and determined that the relief sought in the Motion is in the best interests of the 

Debtors’ estates, their creditors, and other parties in interest, and that the legal and factual bases 

set forth in the Motion and at the Hearing establish just cause for the relief granted herein; and 

upon all of the proceedings had before the Court; and any objections to the relief requested herein 

having been withdrawn or overruled on the merits; and after due deliberation and sufficient cause 

appearing therefor, it is 

FOUND AND DETERMINED THAT: 

A. The Debtors have advanced sound business reasons for entering into the Full Chain 
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Consulting Agreement, as set forth in the Motion and at the Hearing, and such entry is a reasonable 

exercise of the Debtors’ business judgment and in the best interest of the Debtors and their estates. 

B. The Full Chain Consulting Agreement was negotiated, proposed, and entered into 

by the Consultants and the Debtors without collusion, in good faith, and from arm’s length 

bargaining positions. 

A. The conduct of the Store Closings and Sales at the Additional Closing Stores in 

accordance with the Amended Sale Guidelines will provide an efficient means for the Debtors to 

dispose of the Merchandise, Non-Merchandise Goods, and Offered FF&E (collectively, the “Store 

Closure Assets”) in the Additional Closing Stores.  

B. The Debtors have represented that they will neither sell nor lease personally 

identifiable information pursuant to the relief requested in the Motion, although the Consultants, 

once engaged, will be authorized to distribute emails (to the extent available) and promotional 

materials regarding the Store Closings to the Debtors’ customers consistent with the Debtors’ 

existing policies on the use of consumer information. 

C. The relief set forth herein is necessary to avoid immediate and irreparable harm to 

the Debtors and their estates and the Debtors have demonstrated good, sufficient, and sound 

business purposes and justifications for the relief approved herein.   

D. The entry of this U.S. Wind-Down Order is in the best interests of the Debtors and 

their estates, creditors, and interest holders and all other parties in interest herein; and now 

therefore it is hereby ORDERED THAT: 

1. The Motion is granted as set forth herein. 

2. The Debtors’ implementation and effectuation of the U.S. Wind-Down is approved 

as set forth herein, pursuant to section 105(a) and 363(b) of the Bankruptcy Code. 
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3. The Debtors are authorized, pursuant to sections 105(a) and 363(b) of the 

Bankruptcy Code and without further notice or relief from the Court except as provided herein, to 

take any and all actions consistent with the U.S. Wind-Down Order that are necessary or 

appropriate in the exercise of their reasonable business judgment to implement the U.S. Wind-

Down.  The 10-day notice period required by Paragraph 26 of the Initial Store Closing Order shall 

not apply.   

4. The Debtors are authorized (but not required) pursuant to sections 105(a) 

and 363(b)(1) of the Bankruptcy Code, to immediately conduct the Store Closings at the 

Additional Closing Stores in accordance with this U.S. Wind-Down Order, the Initial Store 

Closing Order (as incorporated herein and as amended by this U.S. Wind-Down Order), the 

Amended Sale Guidelines, and the Full Chain Consulting Agreement.  Subject to Section 2(b) of 

the Full Chain Consulting Agreement, the Debtors may cease a Store Closing at any Additional 

Closing Store at any time if the Debtors determine in the exercise of their reasonable business 

judgment that doing so may result in a more value-maximizing going-concern transaction. The 

commencement of Store Closings, including as “going out of business” or similarly-themed sales, 

at any store shall not preclude, hinder, or otherwise limit the Debtors’ ability to cease the Store 

Closing and include such stores as part of a going-concern sale transaction. 

5. The Debtors are authorized to discontinue operations at the Additional Closing 

Stores in accordance with this U.S. Wind-Down Order and the Amended Sale Guidelines. 

6. Neither the Debtors nor the Consultants nor any of their officers, employees, or 

agents shall be required to obtain the approval of any third party, including (without limitation) 

any Governmental Unit (as defined under section 101(27) of the Bankruptcy Code) or landlord, to 
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conduct the Store Closings at the Additional Closing Stores and to take the related actions 

authorized herein. 

I. Effect of the Initial Store Closing Order. 

7. Except as otherwise expressly set forth herein, the Initial Store Closing Order shall 

apply to the Additional Closing Stores, and such order is hereby incorporated by reference.  In the 

event of a conflict between any of the terms and provisions of this U.S. Wind-Down Order, on the 

one hand, and any of the terms and provisions of the Initial Store Closing Order, the Full Chain 

Consulting Agreement, or the Amended Sale Guidelines on the other hand, the terms and 

provisions of this U.S. Wind-Down Order shall control. 

8. Subject to paragraph 14 hereof, the Initial Store Closing Order shall continue to 

apply to all Initial Closing Stores, and, except as set forth herein, any side letters executed pursuant 

to such order shall continue to govern the sales at such stores; provided, however, Paragraphs 34 

of the Initial Store Closing Order Shall be of no further force and effect and shall not apply to 

either the Initial Store Closings or the Additional Store Closings. 

II. Approval of Full Chain Consulting Agreement. 

9. The Debtors are authorized, pursuant to section 363(b)(l) of the Bankruptcy Code, 

to enter into the Full Chain Consulting Agreement, and the Full Chain Consulting Agreement is 

hereby approved in all respects substantially in the form attached hereto as Schedule 1.  The 

Debtors are authorized to take any and all actions that are necessary or appropriate in the exercise 

of their reasonable business judgment to perform in accordance with the terms of the Full Chain 

Consulting Agreement and this U.S. Wind-Down Order, including making payments required by 

the Full Chain Consulting Agreement and the Consulting Agreements approved under the Initial 

Store Closing Order, including fees and reimbursement of expenses to the Consultants without the 

need for any application of the Consultants or a further order of this Court; provided, however, that 
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the Debtors shall use commercially reasonable efforts to provide information reasonably requested 

by the Consultation Parties, from time to time, concerning any and all such payments.  All such 

payments of fees and reimbursement of expenses shall be free and clear of any and all 

encumbrances. 

10. Subject to Paragraph 22 below, in accordance with the terms of the Full Chain 

Consulting Agreement, the Debtors shall pay Consultants from Gross Proceeds of the Sales (the 

amounts set forth in (a) and (b) below, any increase to the Merchandise Fee and Non-Merchandise 

Fee based upon achieving Gross Recovery thresholds as provided for in the Full Chain Consulting 

Agreement, and any Expense Savings Fee, collectively the “Consultants’ Fee”): (a) on a weekly 

basis in connection with each weekly reconciliation (as contemplated by section 5(B) of the Full 

Chain Consulting Agreement) an amount equal to the sum of (i) 1.8% of Gross Proceeds (the 

“Consultants’ Merchandise Fee Advance”) on account of the prior week’s sales as an advance on 

account of the fees payable under section 4 of the Full Chain Consulting Agreement, (ii) 1.8% of 

gross receipts, net only of sales taxes, from the sale of Non-Merchandise Goods (the “Consultants’ 

Non-Merchandise Fee Advance”) on account of the prior week’s sales as an advance on account 

of the fees payable under section 4(C) of the Full Chain Consulting Agreement; (iii) any FF&E 

Commission earned during the prior week; (iv) any Consultant Controlled Expenses advanced by 

Consultant during the prior week; (v) any costs or expenses associated with the sale of the Offered 

FF&E pursuant to budget(s) mutually agreed upon by Consultants and Merchant (the “FF&E 

Expenses”); and (vi) any gross receipts, net of sales taxes and the Additional Consultant Goods 

Fee from the sale of Additional Consultant Goods; and (b) any increase to the Merchandise Fee 

and Non-Merchandise Fee based upon achieving Gross Recovery thresholds and the Expense 

Savings Fee, in each case, earned in accordance with terms and at such times as are provided in 
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the Full Chain Consulting Agreement; provided, however, that the Debtors shall use commercially 

reasonable efforts to provide information reasonably requested by the Consultation Parties, from 

time to time, concerning any and all such payments. 

III. Amended Sale Guidelines. 

11. The Amended Sale Guidelines as set forth on Schedule 23 hereto are hereby 

approved as set forth herein with respect to only the Additional Closing Stores. 

12. Subject to the restrictions set forth in this U.S. Wind-Down Order, the Initial Store 

Closing Order as amended by this U.S. Wind-Down Order, and the Amended Sale Guidelines, the 

Debtors and the Consultants are hereby authorized to take any and all actions as may be necessary 

or desirable to implement the Full Chain Consulting Agreement, and the Sales at the Additional 

Closing Stores, and each of the transactions contemplated by the Full Chain Consulting Agreement 

(including, but not limited to, advertising the Sales as a “going out of business”, “store closing 

sale”, “sale on everything”, “everything must go”, or similar-themed sales through the posting of 

signs (including the use of exterior banners at non-enclosed mall closing locations, and at enclosed 

mall closing locations to the extent the applicable closing location entrance does not require entry 

into the enclosed mall common area), use of signwalkers and street signage).  Any actions taken 

by the Debtors and the Consultants necessary or desirable to implement any Full Chain Consulting 

Agreement and/or the Sales at the Additional Closing Stores prior to the date of U.S. Wind-Down 

Order, are hereby approved and ratified to the extent consistent with this U.S. Wind Down Order. 

13. Except as expressly provided for herein or in the Amended Sale Guidelines, no 

person or entity (whether or not such person or entity is a counterparty to the Debtors under any 

lease, sublease, ground lease, underlying lease, or main lease), including, but not limited to, any 

                                                 
3  A redline of the Amended Sale Guidelines to the Original Sale Guidelines is attached hereto as Schedule 3 
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landlord, ground landlord, overlandlord, underlying landlord, main landlord or any lenders thereto, 

licensor, service providers, utilities, or creditors, shall take any action to directly or indirectly 

prevent, interfere with, or otherwise hinder consummation of the Sales or the sale of Merchandise 

or Offered FF&E, or the advertising and promotion (including the posting of signs and exterior 

banners or the use of sign-walkers) of such sales, and all such parties and persons of every nature 

and description, including, but not limited to, any landlord, ground landlord, underlying landlord, 

overlandlord, main landlord or any lenders thereto (whether or not such person or entity is a 

counterparty to the Debtors under any lease, sublease, ground lease, underlying lease, or main 

lease) licensor, service providers, utilities, and creditors and all those acting for or on behalf of 

such parties, are prohibited and enjoined from (a) interfering in any way with, obstructing, or 

otherwise impeding, the conduct of the Store Closings at the Additional Closing Stores, and/or 

(b) instituting any action or proceeding in any court (other than in the Bankruptcy Court) or 

administrative body seeking an order or judgment against, among others, the Debtors, the 

Consultants, or the landlords, including any sublandlords or overlandlords at the closing locations 

that might in any way directly or indirectly obstruct or otherwise interfere with or adversely affect 

the conduct of the Sales or sale of the Merchandise or Offered FF&E or other liquidation sales at 

the closing locations and/or seek to recover damages for breach(es) of covenants or provisions in 

any lease, sublease, ground lease, underlying lease, main lease, license, or contract based upon any 

relief authorized herein; provided that the Sales at the Additional Closing Stores are conducted in 

accordance with the terms of this U.S. Wind-Down Order and the Amended Sale Guidelines (as 

may be modified by a validly executed Side Letter). Any restrictions in any lease agreement, 

sublease, ground lease, overlease, underlying lease, main lease, restrictive covenant, or similar 

documents purporting to limit, condition, or impair the Debtors’ or the Consultants’ ability to 
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conduct the Sales at the Additional Closing Stores or shall not be enforceable, nor shall any breach 

of such provisions in these chapter 11 cases constitute a default under a lease (or any other 

agreement above to the extent applicable) or provide a basis to terminate the lease (or any other 

agreement referenced above to the extent applicable). 

IV. Abandonment of Property. 

14. Notwithstanding anything appearing in any side letter entered into by the Debtors 

and/or the Consultants with landlords of any Initial Closing Store or any provision of the Initial 

Store Closing Order (including paragraph 45 thereof), the Debtors are authorized to abandon any 

Retained FF&E and/or Offered FF&E at the Initial Closing Stores, Additional Closing Stores, the 

Corporate Offices, and the Distribution Centers pursuant to the Amended Sale Guidelines. 

V. Consumer Provisions. 

15. For the first thirty (30) days from the date of this U.S. Wind-Down Order, the 

Debtors shall accept returns of merchandise sold by the Debtors in the ordinary course prior to any 

Sale Commencement Date; provided, that such return is otherwise in compliance with the Debtors’ 

return policies in effect as of the date such item was purchased and the customer is not repurchasing 

the same item so as to take advantage of the sale price being offered in the Sales; provided, further, 

that (i) returns of items sold in the Initial Closing Stores on a “final” basis pursuant to the Initial 

Store Closing Order shall not be accepted, and (ii) gift cards may not be returned for cash. 

16. All sales of Store Closure Assets in the Sales shall be “as is” and final. Returns 

related to the purchase of Store Closure Assets in the Sales shall not be accepted. 

17. Notwithstanding anything herein, all state and federal laws relating to implied 

warranties for latent defects shall be complied with and are not superseded by the sale of said 

goods or the use of the terms “as is” or “final sales.” The Debtors shall accept return of any goods 

purchased during the Sale that contain a defect which the lay consumer could not reasonably 
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determine was defective by visual inspection prior to purchase for a full refund, provided, that the 

consumer must return the merchandise within twenty-one (21) days of their purchase, the 

consumer must provide a receipt for the purchase to the Debtors, and the asserted defect must in 

fact be a “latent” defect. 

18. For the first thirty (30) days from the date of entry of this U.S. Wind-Down Order, 

the Debtors shall continue to accept the Debtors’ validly-issued gift certificates and gift cards that 

were issued by the Debtors prior to the Sale Commencement Date, which gift certificates and gift 

cards shall not be redeemable for cash.  After 30 days following the entry of this U.S. Wind-Down 

Order, any such validly-issued gift certificates and gift cards will no longer be accepted by the 

Debtors and deemed to have no remaining value. Notwithstanding any policy or state law to the 

contrary, the gift cards are not redeemable for cash at any time.  Paragraph 42 of the Initial Store 

Closing Order shall be superseded by this paragraph.   

19. Within seven  (7) days of entry of this U.S. Wind-Down Order, the Debtors shall 

use commercially reasonable efforts to notify any customers that placed special or layaway orders 

which have not been retrieved that such customer has twenty-one (21) days from the date of such 

notice to either: (i) subject to payment of all remaining balances due, retrieve such product, (ii) 

demand a return of any deposit made on account of such product (by providing proper evidence 

thereof as is set by the Debtors policy), or (iii) forfeit such special order or layaway and the 

applicable deposit.   Any special product or layaway orders not retrieved by a customer by the 

applicable time may be sold by the Consultants as part of the Sale.  The Debtors shall be entitled 

to rely on the phone number, e-mail address, or mailing address provided by the customer in 

making such notification, and need only send (or leave, if by voicemail) one notice to each 

customer.  
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20. The Debtors and the Consultants shall post conspicuous signs in their stores, 

including at their cash registers, explaining the above “consumer provisions” to customers, 

including the return policies, gift card policy, and lay-away policy, which shall remain posted 

throughout the duration of the Sale. 

VI. Consultant Fees. 

21. Every 60 days following the entry of this Wind-Down Order, the Debtors shall file 

with the Court and serve on the United States Trustee, the Committee, the DIP Lenders and the 

Term Lenders a summary report of the store closing process that will include gross revenue from 

the store closing assets sold in the prior 60-day period.   

22. Within 30 days of conclusion of the Sales, the Debtors shall (a) file with the Court 

a summary report of the store closing process that will include (i) a list of the stores closed and 

(ii) gross revenue from the store closing assets sold, and (b) file with the Court and serve on the 

United States Trustee and any other party in interest who may so request in writing, a report 

showing payment of the Consultants’ fees, setting forth detail and information regarding the 

calculation of such fees paid to the Consultants and expenses reimbursed to the Consultants. Only 

the United States Trustee (with respect to sub-parts (i) and (ii) below) and the Creditors’ 

Committee (only with respect to sub-part (ii) below) (and no other party) shall have 20 days after 

the date on which such report is filed to object, under the standards of section 328(a) of the 

Bankruptcy Code, solely as to the reasonableness of the compensation paid or expenses reimbursed 

to the Consultants; provided, however, that with respect to any such objection: (i) the Consultants’  

“Merchandise Fee,” “Non-Merchandise Fee,” “Expense Savings Fee,” and “FF&E Commission” 

(collectively, the “Base Fee”) and reimbursement of expenses in accordance with the aggregate 

budget set forth on Exhibit C to the Full Chain Consulting Agreement shall be reviewed under the 

standards of section 328(a) and are found to be reasonable as of the date hereof, and such Base Fee 
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shall not be later deemed unreasonable on the basis that the success of the Sales, whether on 

account of sales, recovery, or otherwise, resulted in the Consultants receiving compensation, in 

dollar terms, that was greater than any budget or forecast provided by the Debtors, their advisors, 

and/or the Consultants, and (ii) to the extent the Consultants receive or are entitled to payment of 

any incentive fee or any other fee, if any (in each case on account of the Initial Store Closings), 

not reflected in the Full Chain Consulting Agreement and/or are reimbursed or entitled to payment 

of any FF&E Expenses or any additional expenses in excess of the budget attached as Exhibit C 

to the Full Chain Consulting Agreement, these amounts shall not receive the same presumption 

and shall be reviewed under the standards of section 330 of the Bankruptcy Code. To the extent 

an objection is filed and cannot be resolved, the parties shall coordinate to have the objection to 

the Consultants’ compensation or reimbursement of expenses brought before the Court at the next 

scheduled omnibus hearing. 

VII. Additional Consultant Goods. 

23. The Debtors and the Consultants are authorized and empowered to include 

Additional Consultant Goods in the Closing Sales subject in all respects to the Debtors’ consent 

(such consent not to be unreasonably withheld, delayed or denied). Sales of Additional Consultant 

Goods shall be run through the Debtors’ cash register systems; provided, however, that the 

Consultants shall mark the Additional Consultant Goods using either a “dummy” SKU or 

department number, or in such other manner so as to distinguish the sale of Additional Consultant 

Goods from the sale of Merchandise. The Consultants shall provide signage in the Closing Stores 

notifying customers that the Additional Consultant Goods have been included in the sale. 

24. At all times and for all purposes, the Additional Consultant Goods and their 

proceeds shall be the exclusive property of the Consultants, and no other person or entity 
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(including, without limitation, the Debtors, or any third person claiming a security interest in the 

Debtors’ property, including the Debtors’ secured lenders) shall have any claim against any of the 

Additional Consultant Goods or the proceeds thereof. Subject solely to Consultants’ obligation to 

pay the Debtors the Additional Consultant Goods Fee, the Additional Consultant Goods and the 

proceeds thereof are not property of the Debtors or their estates and do not constitute property of 

the Debtors or their estates subject to any lender’s lien. The Additional Consultant Goods shall at 

all times remain subject to the exclusive control of the Consultants, and the Merchant shall, at 

Consultants’ expense, insure the Additional Consultant Goods and, if required, promptly file any 

proofs of loss with regard thereto. As part of the weekly sale reconciliation performed in 

accordance with the Full Chain Consulting Agreement, the Debtors shall remit to Consultants all 

proceeds generated from the sale of Additional Consultant Goods during the prior week, less any 

amount due Debtors in respect of the Additional Consultant Goods Fee. 

25. Notwithstanding Paragraph 20 of the Initial Store Closing Order, the Consultants 

shall be liable for sales tax for the Additional Consultant Goods and shall comply in all respects 

with applicable laws related thereto. The Debtors shall collect and remit to the Consultants and 

account to the Consultants for all amounts collected in respect of sales taxes attributable to the sale 

of Additional Consultant Goods. For the avoidance of doubt, sales taxes collected by the Debtors 

attributable to the sale of Additional Consultant Goods shall be held in trust by the Debtors and 

shall not be used to pay any creditor or any other party other than the applicable taxing authority 

for sales taxes due and owing in respect of the sale of Additional Consultant Goods. The Debtors 

shall indemnify and hold Consultants, and each of them harmless for any amounts collected by the 

Debtors attributable to the sale of Additional Consultant Goods and not either (a) paid by the 

Case 17-34665-KLP    Doc 2344    Filed 03/22/18    Entered 03/22/18 15:05:44    Desc Main
 Document      Page 13 of 71



 

 14  
 

Debtors to the applicable taxing authorities or (b) remitted to the Consultants for payment to the 

applicable taxing authorities, as the case may be. 

26. The Additional Consultant Goods shall be consigned to Debtors as a true 

consignment under Article 9 of the Uniform Commercial Code (“UCC”). Consultants are hereby 

granted a valid, binding, and enforceable security interest in and lien upon (i) the Additional 

Consultant Goods and (ii) the Additional Consultant Goods proceeds (with respect to the 

Additional Consultant Goods and the identifiable Additional Consultant Goods proceeds, senior 

to all other liens on such collateral, including, without limitation, any liens in favor of any lender), 

which security interest shall be deemed perfected pursuant to this U.S. Wind-Down Order without 

the requirement of filing UCC financing statements or providing notifications to any prior secured 

parties (provided that Consultants are hereby authorized to deliver (and Debtors shall cooperate 

with the delivery of) all required notices and file all necessary financing statements and 

amendments thereof under the applicable UCC identifying Consultants’ interest in the Additional 

Consultant Goods as consigned goods thereunder and the Debtors as the consignees therefor, and 

Consultants’ security interest in and lien upon such Additional Consultant Goods and Additional 

Consultant Goods proceeds). 

27. Notwithstanding anything to the contrary in the Full Chain Consulting Agreement, 

the sale of any Non-Merchandise Goods owned (in whole or in part) by third-parties (including, 

without limitation, FF&E owned by third parties, including vendors and suppliers) shall be subject 

to (i) any existing agreements between the parties allowing for or prohibiting such sale, as 

applicable, and, if no such agreement is applicable, (ii) the express written consent of the applicable 

party with an ownership interest. Nothing in this order or the Full Chain Consulting Agreement 
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shall impact any agreement reached between the Debtors and third-parties regarding the return or 

destruction of Non-Merchandise Goods and FF&E. 

28. The Debtors are only authorized, in accordance with the terms and conditions of 

this U.S. Wind-Down Order, to sell Merchandise through the Sales at their stores and neither the 

Debtors nor the Consultants shall be authorized to sell or otherwise dispose of any unsold 

Merchandise remaining at the conclusion of the Sales and any such sale or other disposition shall 

be subject to further order of the Court.  

VII. Preliminary Administrative Claims Procedures 

29. The Debtors, in consultation with the Creditors’ Committee, shall file a motion on 

or prior to April 16, 2018 proposing procedures for determining the allowance or disallowance and 

payment of potential administrative claims (the “Administrative Claims Procedures Motion,” and 

the order on such motion, the “Administrative Claims Procedures Order”).  

30. Except as provided for in this paragraph or as otherwise ordered by the Court, the 

Debtors and other parties in interest shall not be required to respond to any motions, applications, 

or other requests for allowance and payment of postpetition claims (including any administrative 

claim allowable under 11 U.S.C. § 503(b) and entitled to priority pursuant to 11 U.S.C. § 507), 

and any hearings with respect to such motions, applications, and requests that have been or may 

be filed prior to entry of the Claims Procedures Order are adjourned pending entry of the 

Administrative Claims Procedures Order; provided that this paragraph shall not apply as against 

any claim arising from the Wind-Down Budget (as may be amended, modified, or supplemented 

pursuant to its terms) including, without limitation, requests by landlords for payment under 

section 365(d)(3) of the Bankruptcy Code, and approved in the order to be entered by the Court on 

the Debtors’ Motion for Entry of an Order (I) Authorizing the Debtors to Enter Into Amendments 

to Certain DIP Financing Documents and (II) Granting Related Relief [Docket No. 2189] (such 
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motion, the “DIP Amendment Motion” and such order, the “Final DIP Amendment Order”);4 

provided, further, notwithstanding anything to the contrary in this U.S. Wind-Down Order or any 

line items in the Wind-Down Budget, until the Court enters the Final DIP Amendment Order or 

any other order, the Debtors shall not make any further payments to professionals employed by 

the estate pursuant to sections 327, 328, or 1103 of the Bankruptcy Code, including, but not limited 

to, all OCPs as defined in, and employed pursuant to, the Debtors’ Motion For Entry Of An Order 

Authorizing The Debtors To Retain And Compensate Professionals Utilized In The Ordinary 

Course Of Business [Docket No. 216]. 

31. For the avoidance of doubt, nothing in this Wind-Down Order shall prohibit any 

party-in-interest (including the Creditors’ Committee) from (i) continuing any investigation into 

or the pursuit of claims against any party-in-interest, including without limitation any claims 

identified in the Creditors’ Committee’s motion seeking discovery pursuant to Bankruptcy 

Rule 2004 [Docket No. 1162]  or (ii) seeking information from the Debtors–through formal or 

informal discovery, including pursuant to Bankruptcy Rule 2004–relating to the Wind-Down 

Motion and the decision to pursue the Wind-Down Motion and/or pursuing any claims related 

thereto.  Nothing in this U.S. Wind-Down Order shall impair, prohibit, waive, release or restrain 

any claim, cause of action, objection, defense, right or remedy available to any party-in-interest. 

32. Any action taken by any vendor that is authorized in writing by an Authorized 

Approver to, among other actions, cancel any in-transit orders, turn-around any in-transit order, or 

otherwise collect the actual inventory of any in-transit order shall not constitute a violation of the 

automatic stay arising under section 362 of the Bankruptcy Code.  For the avoidance of doubt, 

                                                 
4  For the avoidance of doubt, nothing in this U.S. Wind-Down Order approves the Wind-Down Budget, which will 

be approved pursuant to the Final DIP Amendment Order  
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nothing in this U.S. Wind Down Order constitutes an adjudication by the Court as to the scope or 

applicability of the automatic stay to any transaction for the sale of goods that was first initiated 

on or after the Petition Date, whether by purchase order or otherwise 

VIII. Authorized Approvers 

33. The Authorized Approvers on the list attached hereto as Schedule 4 (the 

“Authorized Approver List”) are authorized to notify vendors and any service providers whose 

services are covered by the Wind-Down Budget, and the Debtors are authorized, but not 

directed, to make payments to parties so notified.  Any vendor or service provider may rely upon: 

(i) the written representation of one of the Debtors’ advisors or Remaining Employees that such 

party is an Authorized Approver if the vendor or service provider reasonably believes that the 

representation is true and (ii) a written instruction of an Authorized Approver (or such person as 

the vendor or service provider reasonably believes is an Authorized Approver) in making 

determinations regarding whether to provide a good or service to the Debtors.  The Authorized 

Approvers shall respond in a reasonable timeframe in writing (which may be by email) to any 

inquiry from a vendor or service provider to confirm authorization to perform, including, without 

limitation, to confirm whether the Debtors will accept and perform on outstanding purchase orders. 

34.   The Debtors are authorized to supplement the Authorized Approvers List as 

necessary to add or remove Authorized Approvers from time to time in their sole discretion without 

the need for any further hearing.  In such event, the Debtors shall file the amended or supplemental 

Authorized Approver List with this Court and serve such list on the Notice Parties.  Vendors and 

other service providers shall be entitled to rely upon the written statements of an Authorized 

Approver so long as such written statement was made when the Authorized Approver was on the 

Authorized Approver List at the time such statement was made. 
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35. The Debtors shall post the Authorized Approvers List on their website and shall 

promptly post any and all updates to such list made from time to time.  

IX. Other Provisions. 

36. Notwithstanding the Order (A) Approving the Debtors’ Senior Executive Incentive 

Plan and (B) Granting Related Relief [Docket No. 1192] and the Order (A) Approving the Debtors’ 

Non-Insider Compensation Program and (B) Granting Related Relief [Docket No. 1191], the 

Wind-Down Incentive Plan is hereby approved in its entirety, pursuant to sections 105(a), 363(b) 

and 503(c)(3) of the Bankruptcy Code.  The Debtors are authorized to pay awards under the 

Wind-Down Incentive Plan in compliance with the Wind-Down Budget.  For the avoidance of 

doubt, the Wind-Down and the Debtors’ sending WARN notices to employees shall be deemed a 

non-voluntary termination of all existing employees. For the avoidance of doubt, and 

notwithstanding anything herein or in the Motion to the contrary, no insiders shall participate in 

the Wind-Down Incentive Plan. 

37. In connection with any consignment, scan-based trading, or other similar 

arrangement (each, a “Consignment Agreement”), any such party shall be entitled to, at its own 

cost and expense and in coordination with the Debtors and the Consultants, remove any 

validly-owned property from the Debtors’ stores.  Upon the sale or transfer of any goods covered 

by such Consignment Agreement to any non-Debtor entity or individual, the Debtors shall 

compensate the counterparty to such agreement in the amount and on the terms set forth in the 

Applicable Consignment Agreement.  This paragraph shall only apply to goods sold on 

consignment by the Debtors and shall not apply to any other inventory purchased by the Debtors. 

38. Notwithstanding anything to the contrary in the Wind-Down Motion or the 

Wind-Down Order, the Debtors shall comply with the Scan-Based Trading Agreement, entered 

into on July 28, 2014, between Toys “R” Us Delaware Inc., and Claire’s Boutiques, Inc. (as 
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amended, the “Concession Agreement”), in all respects – including promptly generating invoices 

and remitting the proceeds of any disposition of the Claire’s Merchandise to Claire’s on a weekly 

basis.  For the avoidance of doubt, all proceeds from the disposition of the Claire’s Merchandise 

pursuant to the Concession Agreement shall not be subject to the liens or claims of any party under 

the Wind-Down Order. 

39. The Debtors are authorized to utilize the Amended Sale Guidelines for all 

Additional Closing Stores, including those stores subject to the Propco I Master Lease (as defined 

herein) and to which Propco I may be the tenant or owner of record. 

40. Notwithstanding anything to the contrary in this U.S. Wind-Down Order and/or the 

Wind-Down Budget and unless otherwise agreed in writing with the applicable landlord (including 

with respect to the Propco I Master Lease in accordance with that lease and after notice to the 

lenders (including both PropCo I lenders and DIP lenders) and a hearing in the bankruptcy court), 

the Debtors shall continue to comply with the monetary requirements of section 365(d)(3) of the 

Bankruptcy Code, including payment of all postpetition monetary obligations on account of all 

leases, including, but not limited to, all such obligations under any and all leases, including under 

(a) that certain Second Amended and Restated Master Lease Agreement, by and among Toys “R” 

Us-Delaware, Inc. as Tenant, and Propco II, as Landlord, dated as of November 3, 2016 (the 

“Propco II Master Lease”), and (b) that certain Amended and Restated Master Lease Agreement, 

by and among Toys “R” Us-Delaware, Inc. as Tenant, and TRU 2005 RE II Trust, Wayne Real 

Estate Company, LLC, TRU 2005 RE I, LLC, and MAP Real Estate, LLC, collectively as 

Landlord, dated as of July 9, 2009, and as may be amended, supplemented, or modified from time 

to time (the “Propco I Master Lease”), in each case as they have come due (with past due rent 

being paid as promptly as reasonably practicable) and as they come due until the effective date of 
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rejection of the applicable underlying unexpired lease of non-residential real property; provided, 

that, the foregoing does not include any payments on account of leases that have been rejected 

arising from and after the effective date of such rejection.  For the avoidance of doubt, with respect 

to any and all unexpired leases not yet rejected, unless otherwise agreed with the applicable 

landlord, the Debtors shall continue to comply with the monetary requirements of section 

365(d)(3) of the Bankruptcy Code, including, but not limited to, payment of all postpetition rent 

obligations as they have come due and as they come due until the effective date of rejection of the 

applicable underlying unexpired lease of non-residential real property. 

41. The Debtors are authorized, but not required, to continue selling goods through 

their websites consistent with their ordinary course of business sales prior to the commencement 

of the Sales; provided that the neither the Debtors nor the Consultants may conduct any 

going-out-of-business, liquidation, or similarly-themed sales from the Debtors’ or any other 

website, including, without limitation, selling merchandise at discounted prices consistent with the 

Sales, and the Consultants and shall not be entitled to the proceeds of such sales.   

42. Any agreement executed between the Debtors and a landlord regarding the 

extension of the 365(d)(4) deadline for assuming or rejecting any applicable lease shall remain in 

full force and effect until such time as the extension agreement expires on its own terms, the 

Debtors breach the extension agreement,  the Debtors reject the applicable lease, assume and assign 

the applicable lease, or breach the lease agreement, or the Debtors otherwise fail to timely perform 

their obligations under paragraph 40 hereof (or fail to timely cure any related default). 

43. Notwithstanding any other provision in this U.S. Wind-Down Order and consistent 

with and without limiting the effect of paragraph 47 of the Initial Store Closing Order:  

(a) Synchrony Bank has no obligation to finance the sale of any goods or services in connection 
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with Store Closings and Sales; (b) the Debtors shall not solicit, accept, or process applications 

from customers for new card accounts; (c) Synchrony Bank may take credit actions with respect 

to individual customer accounts in accordance with applicable law, that it deems appropriate, 

consistent with prudent lending practices; and (d) Synchrony Bank may, in its sole discretion, 

agree to finance the sale of goods or services in connection with the Sales and the Store Closings, 

and in such event,  may:  (i) continue to set off and recoup processing fees, returns, chargebacks, 

and other adjustments in the ordinary course in accordance with the Court’s Final Order (I) 

Authorizing the Debtors to Maintain and Administer Their Existing Customer Programs and 

Honor Certain Prepetition Obligations Related Thereto and (II) Granting Related Relief [Docket 

No. 710]; (ii) hold reserves and adjust settlements to account for returns, chargebacks, reduced 

royalties, and other amounts that may be recognized during and after the conclusion of the Sales 

and the Store Closings; provided, however, that Synchrony Bank and the Debtor have agreed upon 

the amount of the estimated reserves, have agreed that Synchrony Bank will take no additional 

reserves out of daily settlements, and have agreed that if the Debtors comply with paragraphs 15 

and 18 of this U.S. Wind-Down Order, Synchrony Bank will release $2.6 million of the post-

petition reserves it is holding within three business days after the end of the 30-day period 

beginning on the date of entry of this U.S. Wind-Down Order, (iii) offer its cardholder customers 

the opportunity to use cards at other merchants and may exercise other rights under Section 7.08(c) 

of the Program Agreement between Synchrony Bank and the Debtors, and the Debtors shall take 

such steps in accordance with Section 7.07 of the Program Agreement as may be reasonably 

necessary to carry out the foregoing, and (iv) the Debtors shall continue to accept the cards through 

the conclusion of the Sales and the Store Closings.  
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44. Nothing in this Order impacts the April 16, 2018 deadline to assume or reject the 

Propco I Master Lease (as defined herein) and Propco I, as well as any other party in interest, 

retains all rights with respect to any proposed extension of the deadline for Toys “R” Us-Delaware 

to assume or reject the Propco I Master Lease.  The ad hoc group of lenders (the “Ad Hoc Group 

of Propco I Lenders”) under that certain Credit Agreement, dated as of August 21, 2013 (the 

“Propco I Credit Agreement”) and Strategic Asset Services, LLC (together with the Ad Hoc Group 

of Propco I Lenders, the “Propco I Lender Groups”) and the Agent and each of their designees 

shall have the right to inspect Propco I properties during the conduct of the Store Closings and at 

turnover.  The Debtors or their agents shall not sell or cause harm to Propco I property and fixtures 

and the Debtors, Propco I, and the Propco I Lender Groups will agree on the list of fixtures that 

cannot be sold or harmed.  Notwithstanding the foregoing, the cost to repair any damage caused 

to the Propco I property or fixtures will be paid from the proceeds of the Store Closings.  The 

Debtors agree not to cause any new mechanics liens on the Propco I properties and will satisfy and 

remove any mechanics liens prior to turnover of the Propco I properties.  The Debtors consent to 

vacate the Propco I properties upon the earlier of completion of the Store Closings and rejection 

of the Propco I Master Lease.  The Debtors agree to provide the Propco I Lender Groups and the 

Agent under the Propco I Credit Agreement (the “Agent”) with periodic updates on the timing for 

vacating the Propco I properties. 

45. Each of Wayne Real Estate Holding, LLC and Propco I reserve all rights and 

remedies available under the master lease and applicable law for any conduct of  the Debtors that 

results in a default or breach under the Propco I Master Lease or that causes  Propco I to be in 

breach or default of any agreement with third parties. 
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46.  Notwithstanding anything to the contrary in this U.S. Wind-Down Order, the 

Modified Sale Guidelines, or the Full Chain Consulting Agreements, (i) nothing in this U.S. 

Wind-Down Order, the Sale Guidelines, or the Consulting Agreements shall affect the relief 

granted or any of the Debtors’ obligations under the Agreed Order To Provide Adequate Protection 

to the TRU Trust 2016-Toys, Commercial Mortgage Pass-Through Certificates, Series 2016-Toys 

Pursuant To 11 U.S.C. §§ 361, 362, 363, 503 and 507 [Docket No. 1003] (the “Propco II Adequate 

Protection Order”); (ii) nothing in this U.S. Wind-Down Order shall be deemed to grant, or be 

construed as granting, any Debtor relief to sell any of the real property constituting Closing Stores 

pursuant to section 363 of the Bankruptcy Code or otherwise; (iii) in the event that any collateral 

securing Propco II’s obligations under the Loan Documents (as defined in that certain Loan 

Agreement, dated as of November 3, 2016, among Propco II, as Borrower, Goldman Sachs 

Mortgage Company, and Bank of America N.A. (the “Propco II Loan Agreement”) is sold, any 

liens of the TRU Trust 2016-TOYS, Commercial Mortgage Pass-Through Certificates, Series 

2016-TOYS (the “Trust”) shall attach to such proceeds of such sale, which liens shall be valid, 

binding, perfected, and enforceable without the necessity of any action of the Trust or the Wells 

Fargo Bank, National Association, as special servicer (the “Special Servicer”) and shall be of the 

same priority as the Trust’s liens (if any) on the individual item sold, subject to the rights of parties 

in interest with respect to whether the sold property constitutes the Trust’s collateral; and (iv) 

nothing herein shall be construed as a waiver of any rights, claims, or defenses of the Debtors’ 

estates, the Trust, the Special Servicer, or the Lender (as defined in that certain Mezzanine Loan 

Agreement, dated as of November 3, 2016, among Debtor Giraffe Junior Holdings, LLC and 

certain Mezzanine Lenders party thereto (the “Mezzanine Loan Agreement”) under, as applicable, 

the Loan Documents (as defined in the Propco II Loan Agreement), the Loan Documents (as 
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defined in the Mezzanine Loan Agreement), the Propco II Master Lease, or the Propco II Adequate 

Protection Order, all of which rights, claims, and defenses are expressly reserved. For the 

avoidance of doubt, Propco II is entitled to all of the relief provided by this U.S. Wind-Down Order 

in its capacity as tenant under its third-party leases and related property documents. 

47. The Consultants shall utilize furniture, fixtures and equipment pricing manuals with 

respect to the sale of Offered FF&E at the Additional Closing Stores substantially similar to the 

furniture, fixtures and equipment pricing manuals used at the Initial Closing Stores. The Debtors 

shall provide the Special Servicer with copies of all furniture, fixtures and equipment pricing 

manuals used in connection with the sale of all Offered FF&E. The Debtors and the Consultants 

shall account for the sale of Offered FF&E separately from the sales of other Store Closure Assets 

at both the Initial Closing Stores and the Additional Closing Stores. 

48. The Consultants shall be granted a royalty-free non-exclusive license and right to 

use the Debtors’ trademarks, trade names, logos, e-mail lists, mailing lists, customer lists, and 

social media sites (including, without limitation, Facebook and Twitter) relating to and used in 

connection with the operation of the Closing Stores, in each case solely for the purpose of 

advertising the Sales in accordance with the terms of the Full Chain Consulting Agreement and 

the Consultant’s use of the Debtors’ websites, URLs, and domain names shall be solely for 

purposes of promoting the Sales at the Closing Stores and use of Store locator functions.  The 

Debtors shall take such steps as shall be necessary or appropriate to maintain the availability of 

such intellectual property and outlets for use by Consultants during the Sale Term. 

49. For the avoidance of doubt, the Consultants and landlords, including any 

sublandlords, are authorized but not required  to enter into Side Letters (as defined and described 

in the Initial Store Closing Order) modifying the Amended Sale Guidelines with regard to any 
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Additional Closing Stores. In the event of a conflict between the Amended Sale Guidelines, this 

U.S. Wind-Down Order (but solely with respect to conduct of the sales) and any Side Letter, the 

terms of such Side Letter shall control. 

50. Nothing in this U.S. Wind-Down Order or in the Amended Sale Guidelines shall 

apply to the Debtor Toys “R” Us (Canada) Ltd. Toys “R” Us (Canada) Ltee or its business, assets 

or property. 

51. Notwithstanding Bankruptcy Rule 6004(h), this U.S. Wind-Down Order shall take 

effect immediately upon its entry. 

52. Notice of the Motion as provided therein is deemed good and sufficient notice of 

such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Bankruptcy Rules of 

this Court are satisfied by such notice. 

53. Notwithstanding Bankruptcy Rules 6003(b) and 6004(h), the terms and conditions 

of this U.S. Wind-Down Order are immediately effective and enforceable upon its entry. 

54. Cause exists to shorten the notice period set forth in Bankruptcy Rule 2002, to the 

extent applicable. 

55. The requirement under Local Bankruptcy Rule 9013-1(G) to file a memorandum 

of law in connection with the Motion is hereby waived to the extent necessary. 

56. This Court shall retain jurisdiction with regard to all issues or disputes relating to 

this U.S. Wind-Down Order or the Full Chain Consulting Agreement, including, but not limited 

to, (a) any claim or issue relating to any efforts by any party or person to prohibit, restrict or in any 

way limit banner and sign-walker advertising, including with respect to any allegations that such 

advertising is not being conducted in a safe, professional, and non-deceptive manner, (b) any claim 

of the Debtors, the landlords and/or the Consultants for protection from interference with the Store 
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Closings or Sales, (c) any other disputes related to the Store Closings or Sales, and (d) protect the 

Debtors and/or the Consultants against any assertions of any liens, claims, encumbrances, and 

other interests.  No such parties or person shall take any action against the Debtors, the Consultants, 

the landlords, the Store Closings, or the Sales until this Court has resolved such dispute.  This 

Court shall hear the request of such parties or persons with respect to any such disputes on an 

expedited basis, as may be appropriate under the circumstances. 

 

Dated:  __________, 2018  
Richmond, Virginia United States Bankruptcy Judge 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Mar 22 2018 /s/ Keith L Phillips

Entered on Docket: Mar 22 2018
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WE ASK FOR THIS: 
 
 /s/ Jeremy S. Williams          
 
Michael A. Condyles (VA 27807) 
Peter J. Barrett (VA 46179) 
Jeremy S. Williams (VA 77469) 
KUTAK ROCK LLP 
901 East Byrd Street, Suite 1000 
Richmond, Virginia 23219-4071 
Telephone: (804) 644-1700 
Facsimile: (804) 783-6192 
 
- and - 
 
Edward O. Sassower, P.C. 
Joshua A. Sussberg, P.C. (admitted pro hac vice) 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
 
- and - 
 
James H.M. Sprayregen, P.C. 
Anup Sathy, P.C.  
Chad J. Husnick, P.C. (admitted pro hac vice) 
Emily E. Geier  (admitted pro hac vice) 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
300 North LaSalle 
Chicago, Illinois 60654 
Telephone: (312) 862-2000 
Facsimile: (312) 862-2200 
 
Co-Counsel to the Debtors and Debtors in Possession 

 

CERTIFICATION OF ENDORSEMENT  
UNDER LOCAL BANKRUPTCY RULE 9022-1(C) 

Pursuant to Local Bankruptcy Rule 9022-1(C), I hereby certify that the foregoing proposed order has been 
endorsed by or served upon all necessary parties. 

 
     /s/ Jeremy S. Williams   
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Full Chain Consulting Agreement
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March 16, 2018 

To: Toys “R” Us - Delaware, Inc. (“Merchant”)  
One Geoffrey Way  
Wayne, NJ. 07470  
Attn: Mr. James Young 

and 

Malfitano Advisors, LLC 
747 Third Ave., 2nd Floor 
New York, NY 10017 
Attn:  Joseph Malfitano 
 

From:  Gordon Brothers Retail Partners, LLC   
800 Boylston Street 
27th Floor 
Boston, MA 02199 

Hilco Merchant Resources, LLC 
5 Revere Drive 
Suite 206 
Northbrook, IL 60062 

Tiger Capital Group, LLC 
340 N. Westlake Boulevard, Suite 260 
Westlake Village, CA 91362  
 
Great American Group, LLC 
21255 Burbank Blvd, Suite 400 
Woodland Hills, CA 91367 
 

Re: Store Closing Program – Consulting Agreement-Full Chain  
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Ladies and Gentlemen: 

This letter shall serve as the agreement of a contractual joint venture comprised of Gordon 
Brothers Retail Partners, LLC (“GB”), Hilco Merchant Resources, LLC (“Hilco”), Tiger Capital 
Group, LLC (“Tiger”) and Great American Group, LLC (“GA”) (collectively, “Consultant”) and 
Merchant pursuant to which Consultant shall serve as the consultant to Merchant to 
conduct a “going out of business,” “store closing,” “everything must go,” “sale on 
everything,” or other mutually agreed upon themed sale (the “Sale”) at Merchant’s 
remaining seven hundred and thirty five (735) retail stores identified on Exhibit A attached 
hereto (each a “Store” and collectively the “Stores”) and selling the Offered FF&E (as 
defined below) at the Stores and at the Merchant’s distribution centers (the “Distribution 
Centers”) and corporate offices (the “Corporate Offices”), both identified on Exhibit B 
attached hereto, subject to the terms and conditions set forth herein.     

Each of the Consultants acknowledges that Merchant engaged GB/Hilco, on the one hand, 
and Tiger/GA, on the other hand, to act as consultants to handle a similarly themed sale (the 
“Existing Sale”) at certain other stores of Merchant during the Sale Term (as defined below).  
For the avoidance of doubt, nothing herein shall amend, modify, or affect the Existing Sale or 
the agreements related thereto. 

1. RETENTION 
(A) Subject to the approval of the United States Bankruptcy Court for the Eastern District 
of Virginia (the “Bankruptcy Court”), Merchant hereby retains Consultant as its independent 
consultant to conduct the Sale at the Stores during the Sale Term, and in connection 
therewith, Consultant shall, throughout the Sale Term: 

(i) Recommend appropriate discounting to effectively sell all of Merchant’s goods 
located at or to be delivered to the Stores in accordance with a “going out of 
business,” “store closing,” “everything must go,” “sale on everything,” or other 
mutually agreed upon themed sale (subject to Section 5(I) below), and 
recommend appropriate point-of-purchase, point-of-sale, and other internal 
and external advertising in connection therewith. 

(ii) Provide qualified supervision to oversee the conduct of the Sale, which 
supervisors, once identified to Merchant, shall not be removed from the Sale 
event unless Merchant otherwise agrees or requests removal. 

(iii) Maintain focused and constant communication with Store-level employees 
and managers to keep them abreast of strategy and timing and to properly 
effect Store- level communication by Merchant’s employees to customers and 
others about the Sale. 

(iv) Establish and monitor accounting functions for the Sale, including evaluation 
of sales of Merchant’s goods located at the Stores by category, sales reporting 
and expense monitoring, all of which shall be shared with the Merchant’s 
advisors monitoring the Sale. 
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(v) Recommend loss prevention strategies. 

(vi) Coordinate with Merchant so that the operation of the Stores is being properly 
maintained including ongoing customer service and housekeeping activities. 

(vii) Recommend appropriate staffing levels for the Stores and appropriate bonus 
and/or incentive programs (to be funded by Merchant) for Store employees. 

(viii) Assist Merchant to commence the Sale as a “going out of business,” “sale on 
everything,” “everything must go,” “store closing,” or such other themed sale 
approved by Merchant and the Bankruptcy Court; and 

(ix) Assist Merchant in the scheduling and allocation of Merchandise delivery to 
the Stores from the Distribution Centers;  

2. SALE TERM; VACATING STORES 
(A) The term “Sale Term” with respect to each respective Store shall commence on March 
16, 2018 (the “Sale Commencement Date”) and shall end with respect to each respective 
store no later than June 30, 2018 (the “Sale Termination Date”); provided, however, that 
Merchant and Consultant may mutually decide on an earlier or later “Sale Commencement 
Date” or “Sale Termination Date” with respect to any one or more Stores (on a Store-by-Store 
basis).  Merchant has or will obtain landlord consent to extend the lease rejection deadline 
for each of the Stores until at least the Sale Termination Date, provided that, to the extent 
that Merchant is unable to secure the required landlord consents with respect to the “wave 
1.5” Stores as disclosed to Consultant during due diligence, the Merchant will remove such 
Store(s) from Exhibit A (“Early Closing Stores”) and have the assets in such Store(s) be 
liquidated in accordance with the consulting agreements governing the Existing Sale, 
provided further, that, subject to the Approval Order, the liquidation of any removed Store(s) 
shall be conducted using a “going out of business” theme.   

(B) Merchant shall have the right to eliminate Stores, including the Early Closing Stores, 
from the Sale, provided, however, in the event Merchant exercises such right, the parties 
shall, in good faith, negotiate a mutually agreeable adjustment to the Gross Recovery 
thresholds upon which Consultant’s Merchandise Fee is calculated in Section 4(B) below and 
to the expense budgets set forth in Sections 3(B) and 3(C) below.  

(C) Upon the conclusion of the Sale Term at each Store, Consultant shall leave such Store 
in broom clean condition, subject to Consultant’s right pursuant to Section 6 below to 
abandon in a neat and orderly manner all unsold Offered FF&E and all Retained FF&E. 

3. EXPENSES 
(A) All expenses incident to the conduct of the Sale and the operation of the Stores during 
the Sale Term (including without limitation all Operating Expenses and all Consultant 
Controlled Expenses and all other store- level and corporate expenses associated with the 
Sale) shall be borne by Merchant; except solely for any of the specifically enumerated 
“Consultant Controlled Expenses” that exceed the aggregate budgeted amount (as provided 
in Section 3(C) below) for such Consultant Controlled Expenses. 

Case 17-34665-KLP    Doc 2344    Filed 03/22/18    Entered 03/22/18 15:05:44    Desc Main
 Document      Page 31 of 71



  4 

(B) The Merchant shall provide the Consultant the anticipated expense budget for Store-
level and Distribution Centers’ operating expenses (collectively, “Operating Expenses”) in 
connection with the Sale.   

(C) Attached hereto as Exhibit C is an expense budget for the “Consultant Controlled 
Expenses.”    Consultant will advance funds for the Consultant Controlled Expenses, and 
Merchant shall reimburse Consultant therefor (up to the aggregate budgeted amount) in 
connection with each weekly reconciliation contemplated by Section 5(B) upon presentation 
of reasonable documentation for such actually-incurred expenses. All Consultant Controlled 
Expenses shall be billed at cost, without markup, and evidence of incurrence shall be 
provided, if requested.   

(D) The parties may from time to time mutually agree in writing to increase or decrease 
the budget of Operating Expenses and/or Consultant Controlled Expenses based upon 
circumstances of the Sale. 

4. CONSULTANT COMPENSATION 
(A) As used herein, the following terms shall have the following meanings: 

(i) “File” shall mean (i) File 1 Apparel.txt; (ii) File 1.txt; (iii) File 10.txt; (iv) File 
11.txt; (v) File 2 Apparel.txt; (vi) File 2.txt; (vii) File 3 Apparel.txt; (viii) File 
3.txt; (ix) File 4 Apparel.txt; (x) File 4.txt; (xi) File 5.txt; (xii) File 6.txt; (xiii) 
File 7.txt; (xiv) File 8.txt; and (xv) File 9.txt files and any other updated files 
related to the Merchandise on or prior to the Sale Commencement Date 
provided to Consultant by Merchant.  The File does not include any Excluded 
Pricing Adjustments. 

(ii) “Gross Proceeds” shall mean the sum of the gross proceeds of all sales of 
Merchandise (including, as a result of the redemption of any gift card, gift 
certificate or merchandise credit as provided for in the Approval Order) 
during the Sale Term, net only of sales taxes. 

(iii) [Intentionally Omitted]. 

(iv) “Merchandise” shall mean all goods, saleable in the ordinary course, located 
in the Stores and Distribution Centers on the Sale Commencement Date or 
delivered thereto after the Sale Commencement Date sold in the Sale at the 
Stores or otherwise, provided that, sales through the e-commerce platform 
shall be excluded from the Sale.  "Merchandise" does not mean and shall not 
include: (1) goods that belong to sublessees, licensees or concessionaires of 
Merchant; (2) owned furnishings, trade fixtures, equipment, machinery, 
office supplies, conveyor systems, racking, rolling stock, any vehicles or other 
modes of transportation, and other personal property (collectively, "FF&E"), 
or improvements to real property, that are located in the Stores, Distribution 
Centers, and Corporate Offices; (3) damaged or defective merchandise that 
cannot be sold; (4) goods held by Merchant on memo, on consignment, or as 

Case 17-34665-KLP    Doc 2344    Filed 03/22/18    Entered 03/22/18 15:05:44    Desc Main
 Document      Page 32 of 71



  5 

bailee;  (5) warranty, installation or delivery services (“Warranty/Install 
Services”; (1)-(5), collectively without the FF&E, the “Non-Merchandise 
Goods”); or (6) gift cards (third party and Merchant branded). 

(v) [Intentionally Omitted] 

(vi) “Gross Recovery” shall mean the Gross Proceeds, divided by the sum of the 
aggregate Retail Value of the Merchandise sold during the Sale Term. 

(vii) “Retail Value” shall mean with respect to each item of Merchandise, the File 
price for such item.  For the avoidance of doubt, any discounts offered by 
Consultant during the Sale shall not be taken into account in determining 
Retail Value. 

(viii) “Excluded Price Adjustments” shall mean the following discounts or price 
adjustments offered by Merchant:  (i)  point of sale discounts or similar 
adjustments offered on any  item; (ii) employee discounts; (iii) customer 
appreciation coupons or discounts; (iv) multi-unit purchase discounts; (v) 
adjustments for damaged, defective or “as is” items; (vi) coupons (Merchant’s 
or competitors), catalog, website or circular prices, or “buy one get one” type 
discounts (unless item is only sold in such manner and reflected as such in 
the Merchandise File) ; (vii) customer savings pass discounts or “bounce 
back” coupons, or discounts for future purchases based on dollar value of 
past purchases; (viii) discretionary price discounts offered by salespeople 
such as “price match”; (ix) obvious ticketing or marking errors; (x) loyalty 
program discounts; or (xi) instant (in store) or mail in rebates.  

(B) Merchandise Fee.  In consideration of its services hereunder, Merchant shall pay 
Consultant, a fee (the "Merchandise Fee") based upon one of the following thresholds of 
Gross Recovery as set forth below (e.g., back to first dollar): 

Gross Recovery Consultant’s Merchandise Fee 
Below 57.0% 1.8% of Gross Proceeds 
57.0% to 58.49% 2.5% of Gross Proceeds 
58.5% to 59.99% 3.0% of Gross Proceeds  
60.0% or Above 3.5% of Gross Proceeds 

 

Notwithstanding the foregoing, if, according to the above table, the Merchandise Fee 
increases as a result of the Gross Recovery equaling or exceeding a threshold, and (x) the 
Gross Proceeds, net of such applicable increased Merchandise Fee, are less than (y) the Gross 
Proceeds, net of the immediately preceding Merchandise Fee according to the table, the 
Merchandise Fee shall not be increased until such time as the Gross Proceeds calculation in 
(x) is equal to or greater than the Gross Proceeds calculation in (y).  For the avoidance of 
doubt, it is the intention of the parties that Gross Proceeds to the Merchant net of the 
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Merchandise Fee not decrease to the extent Gross Proceeds increase above a Gross Recovery 
threshold. 

(C) Non-Merchandise Fee.  Subject to the Approval Order or consent of the owners of the 
Non-Merchandise Goods, Consultant shall sell Non-Merchandise Goods during the Sale at the 
Stores, and in consideration of such services, Consultant shall earn a fee equal to the 
Consultant’s Merchandise Fee percentage earned on sales of Merchandise as set forth in 
Section 4(B) above multiplied by the aggregate gross receipts, net only of sales taxes, from 
the sale of Non-Merchandise Goods at the Stores (the “Non-Merchandise Fee”), provided 
that, there shall be no fee for Warranty/Install Services. 

(D) Expense Savings.  In addition to the Merchandise Fee and Non-Merchandise Fee, if 
the aggregate amount of Operating Expenses is less than the total amount set forth in the 
budget provided by Merchant, as an additional fee hereunder, Consultant shall be entitled 
to payment of an amount equal to ten percent (10%) of the difference between (x) the total 
amount of Operating Expenses set forth in such budget, and (y) the actual total Operating 
Expenses attributable to the Sale Term (the “Expense Savings Fee”).  For the avoidance of 
doubt, there shall be no Expense Savings Fee on any savings with respect to any employee 
retention or incentive program.   

(E) Gross Rings.  For purposes of calculating Gross Proceeds, Gross Recovery and the 
Consultant's Merchandise Fee and Non-Merchandise Fee, the parties shall use the "Gross 
Rings" method, wherein Consultant and Merchant shall jointly keep (i) a strict count of gross 
register receipts less applicable sales taxes, and (ii) cash reports of sales within each Store. 
Register receipts shall show for each item sold the retail price (as reflected on Merchant's 
books and records) for such item, and the markdown or other discount granted in connection 
with such sale.  All such records and reports shall be made available to Consultant and 
Merchant during regular business hours upon reasonable notice. 

(F) On a weekly basis in connection with each weekly reconciliation contemplated by 
Section 5(B) below, Merchant shall pay Consultant an amount equal to the sum of (1) one 
and eight tenths percent (1.8%) of Gross Proceeds on account of the prior week’s sales as an 
advance on account of the fees payable hereunder; and (2) any FF&E Commission earned 
during the prior week.   The parties shall determine the definitive Consultant Merchandise 
Fee, Non-Merchandise Fee, Expense Savings Fee and (and in the case of the Merchant, any 
Additional Consultant Goods Fee), if any, in connection with the Final Reconciliation.  
Immediately thereafter (and as part of the Final Reconciliation), Merchant or Consultant, as 
the case may be, shall pay any additional amount owed on account of such fees.   

5. CONDUCT OF SALE; OTHER SALE MATTERS 
(A) Merchant shall have control over the personnel in the Stores, Distribution Centers, 
and Corporate Offices and shall handle the cash, debit and charge card payments for all 
Merchandise in accordance with Merchant’s normal cash management procedures, subject 
to Consultant’s right to audit any such items in the event of a good faith dispute as to the 
amount thereof.  Subject to Section 1(A)(xi) above, Merchant (and not Consultant) shall be 
responsible for ensuring that the Sale, and the operation of the Stores, Distribution Centers, 
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and Corporate Offices (before, during, and after the Sale Term) shall be conducted in 
compliance with all applicable laws and regulations. 

(B) The parties will meet on each Wednesday during the Sale Term to review any Sale 
matters reasonably requested by either party; and all amounts payable or reimbursable to 
Consultant for the prior week (or the partial week in the case of the first and last weeks) shall 
be reconciled and paid immediately thereafter. No later than twenty (20) days following the 
end of the Sale, the parties shall complete a final reconciliation and settlement of all amounts 
contemplated by this Agreement (the “Final Reconciliation”). From time to time upon 
request, each party shall prepare and deliver to the other party such other reports as either 
party may reasonably request. Each party to this Agreement shall, at all times during the Sale 
Term and during the one (1) year period thereafter, provide the other with access to all 
information, books and records reasonably relating to the Sale and to this Agreement. All 
records and reports shall be made available to Consultant and Merchant during regular 
business hours upon reasonable notice.  The parties shall work in good faith and in a 
reasonable manner to determine the Operating Expenses incurred and associated Expense 
Savings and Expense Savings Fee, if any.   

(C) Merchant shall be solely responsible for computing, collecting, holding, reporting, and 
paying all sales taxes associated with the sale of Merchandise during the Sale Term, and 
Consultant shall have no responsibilities or liabilities therefor. 

(D) Although Consultant shall undertake its obligations under this Agreement in a 
manner designed to achieve the desired results of the Sale and to maximize the recovery to 
the Merchant, Merchant expressly acknowledges that Consultant is not guaranteeing the 
results of the Sale. 

(E) Merchant acknowledges that (i) the parties are not conducting an inventory of the 
Merchandise; (ii) Consultant has made no independent assessment of the beginning levels of 
such goods; and (iii) Consultant shall not bear any liability for shrink or other loss to 
Merchant’s goods located at the Stores (including without limitation Merchandise) unless 
such shrink or loss is primarily attributed to the actions of Consultant.  Merchant may, at its 
election, conduct an inventory at some or all of the Stores and Consultant agrees to cooperate 
with such inventory taking if and when done. 

(F) All sales of Merchandise in the Stores during the Sale shall be made in the name, and 
on behalf, of Merchant. 

(G) All sales of Merchandise in the Stores during the Sale Term shall be “final sales” and 
“as is,” and all advertisements and sales receipts will reflect the same. 

(H) Consultant shall, during the Sale Term at the Stores, cooperate with Merchant in 
respect of Merchant’s procedures governing returns of goods otherwise sold by Merchant 
(e.g., not in the Stores during the Sale Term). 

(I) Merchant hereby permits the Sale to be, and shall ensure that the Sale otherwise may 
be, advertised as a “sale on everything” or other mutually agreed upon handle throughout 
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the term of the Sale, and from and after entry of the Approval Order by the Bankruptcy Court, 
as a “going out of business”, “store closing” or “everything must go” sale. 

6. FF&E 
(A) Following the Sale Commencement Date, Merchant shall inform Consultant of those 
items of FF&E located at the Stores, Distribution Centers, and Corporate Offices which are 
not to be sold (because Merchant does not have the right to sell such items, because Merchant 
wishes to retain such items for itself, or otherwise) (collectively, “Retained FF&E”). 

(B) With respect to all FF&E located at the Stores, Distribution Centers, and Corporate 
Offices as of the Sale Commencement Date which is not Retained FF&E (collectively the 
“Offered FF&E”), Consultant shall have the right to sell such Offered FF&E during the Sale 
Term on a commission basis equal to fifteen percent (15.00%) of the gross sales of Offered 
FF&E, net only of sales tax (“FF&E Commission”). 

(C) Merchant shall reimburse Consultant for its reasonable expenses associated with the 
sale of the Offered FF&E based upon a mutually agreed upon budget. 

(D) Consultant shall have the right to abandon any unsold Offered FF&E (and all Retained 
FF&E) at the Stores, Distribution Centers, and Corporate Offices at the conclusion of the Sale 
Term without liability to Merchant or any third party, provided that, absent further of the 
Court, no Offered FF&E can be abandoned at Propco I locations and Consultant shall assist 
Merchant in making sure such locations are empty of Offered FF&E at the conclusion of the 
Sale, provided, however, the cost and expenses of such shall be borne by Merchant pursuant 
to the budget contemplated by Section 6(C) above. 

7. ADDITIONAL CONSULTANT GOODS 
 

(A) In connection with the Sale, subject to Merchant’s consent (not to be unreasonably 
withheld, delayed, or denied), Consultant shall have the right, at Consultant’s sole cost and 
expense, to supplement the Merchandise in the Sale with additional goods procured by 
Consultant which are of like kind, and no lesser quality to the Merchandise in the Sale 
(“Additional Consultant Goods”).  The Additional Consultant Goods shall be purchased by 
Consultant as part of the Sale, and delivered to the Stores at Consultant’s sole expense 
(including labor, freight and insurance relative to shipping such Additional Consultant 
Goods to the Stores).  Sales of Additional Consultant Goods shall be run through Merchant’s 
cash register systems; provided, however, that Consultant shall mark the Additional 
Consultant Goods using either a “dummy” SKU or department number, or in such other 
manner so as to distinguish the sale of Additional Consultant Goods from the sale of 
Merchandise.  Consultant and Merchant shall also cooperate so as to ensure that the 
Additional Consultant Goods are marked in such a way that a reasonable consumer could 
identify the Additional Consultant Goods as non-Merchant goods.  Additionally, Consultant 
shall provide signage in the Stores at no cost to Merchant notifying customers that the 
Additional Consultant Goods have been included in the Sale.  Absent Merchant’s written 
consent, and Consultant’s agreement to reimburse Merchant for any associated expenses, 

Case 17-34665-KLP    Doc 2344    Filed 03/22/18    Entered 03/22/18 15:05:44    Desc Main
 Document      Page 36 of 71



  9 

Consultant shall not use Merchant’s Distribution Centers for any Additional Consultant 
Goods. 

(B) Consultant shall pay to Merchant an amount equal to five percent (5.0%) of the 
gross proceeds (excluding sales taxes) from the sale of the Additional Consultant Goods 
(the “Additional Consultant Goods Fee”), and Consultant shall retain all remaining amounts 
from the sale of the Additional Consultant Goods.  Consultant shall pay Merchant its 
Additional Consultant Goods Fee in connection with each weekly sale reconciliation with 
respect to sales of Additional Consultant Goods sold by Consultant during each then prior 
week (or at such other mutually agreed upon time). 

(C) Consultant and Merchant intend that the transactions relating to the Additional 
Consultant Goods are, and shall be construed as, a true consignment from Consultant to 
Merchant in all respects and not a consignment for security purposes.  Subject solely to 
Consultant’s obligations to pay to Merchant the Additional Consultant Goods Fee, at all 
times and for all purposes the Additional Consultant Goods and their proceeds shall be the 
exclusive property of Consultant, and no other person or entity shall have any claim against 
any of the Additional Consultant Goods or their proceeds.  The Additional Consultant Goods 
shall at all times remain subject to the exclusive control of Consultant. 

(D) Merchant shall, at Consultant’s sole cost and expense, insure the Additional 
Consultant Goods and, if required, promptly file any proofs of loss with regard to same with 
Merchant’s insurers.  Consultant shall be responsible for payment of any deductible (but 
only in relation to the Additional Consultant Goods) under any such insurance in the event 
of any casualty affecting the Additional Consultant Goods.   

(E) Merchant acknowledges, and the Approval Order shall provide, that the Additional 
Consultant Goods shall be consigned to Merchant as a true consignment under Article 9 of 
the Uniform Commercial Code (the “UCC”).  Consultant is hereby granted a first priority 
security interest in and lien upon (i) the Additional Consultant Goods and (ii) the 
Additional Consultant Goods proceeds less the Additional Consultant Goods Fee, and 
Consultant is hereby authorized to file UCC financing statements and provide notifications 
to any prior secured parties.    

 
8. INSURANCE; RISK OF LOSS 
During the Sale Term: (a) Merchant shall maintain (at its expense) insurance with respect to 
the Merchandise in amounts and on such terms and conditions as are consistent with 
Merchant’s ordinary course operations, and (b) each of Merchant and Consultant shall 
maintain (at each party’s respective expense) comprehensive auto liability for owned and 
non-owned autos and general liability insurance covering injuries to persons and property 
in or in connection with the Stores, Distribution Centers, and Corporate Offices in such 
amounts as are reasonable and consistent with its ordinary practices, for bodily injury, 
personal injury and/or property damage.  Consultant shall add Merchant as an additional 
insured with respect to its insurance policies covering Consultant and its supervisors, and 
(c) each of Merchant and Consultant shall maintain statutory worker’s compensation, 
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statutory disability and Employer’s Liability coverage of at least $500,000 covering its own 
employees.  Consults shall produce evidence of such by the Sale Commencement Date.   

Notwithstanding any other provision of this Agreement, Merchant and Consultant agree that 
Consultant shall not be deemed to be in possession or control of the Stores, Distribution 
Centers, or the Corporate Offices, or the Merchandise or other assets located therein or 
associated therewith, or of Merchant’s employees located at the Stores, Distribution Centers, 
or Corporate Offices; and Consultant does not assume any of Merchant’s obligations or 
liabilities with respect thereto. 

Notwithstanding any other provision of this Agreement, Merchant and Consultant agree that 
Merchant shall bear all responsibility for product liability relating to the products sold under 
this Agreement, before, during and after the Sale Term. 

9. INDEMNIFICATION 
(A) Consultant shall indemnify and hold Merchant and its affiliates, and their respective 
officers, directors, employees, consultants, and independent contractors (collectively, the 
“Merchant Indemnified Parties”) harmless from and against all third-party claims, demands, 
penalties, losses, liabilities and damages, including, without limitation, reasonable and 
documented attorneys’ fees and expenses, directly or indirectly asserted against, resulting 
from or related to: 

(i) Consultant’s material breach of or failure to comply with any of its agreements, 
covenants, representations or warranties contained herein or in any written 
agreement entered into in connection herewith; 

(ii) any harassment or any other unlawful, tortious or otherwise actionable 
treatment of any employees or agents of Merchant by Consultant, its affiliates 
or their respective officers, directors, employees, agents, independent 
contractors or representatives (including without limitation any supervisors);  

(iii) any claims by any party engaged by Consultant as an employee or independent 
contractor (including without limitation any non-Merchant employee 
supervisor) arising out of such employment or engagement; or 

(iv) the negligence, willful misconduct or unlawful acts of Consultant, its affiliates 
or their respective officers, directors, employees, Consultants, independent 
contractors or representatives, provided that Consultant shall not be 
obligated to indemnify any Merchant Indemnified Party from or against any 
claims, demands, penalties, losses, liabilities or damages arising primarily 
from any Merchant Indemnified Party’s gross negligence, willful misconduct, 
or unlawful act. 

(B) Merchant shall indemnify and hold Consultant, its affiliates and their respective 
officers, directors, employees, consultants, and independent contractors (collectively, 
“Consultant Indemnified Parties”) harmless from and against all third-party claims, 
demands, penalties, losses, liabilities and damages, including, without limitation, reasonable 
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attorneys’ fees and expenses, directly or indirectly asserted against, resulting from or related 
to: 

(i) Merchant’s material breach of or failure to comply with any of its agreements, 
covenants, representations or warranties contained herein or in any written 
agreement entered into in connection herewith; 

(ii) any claims by any party engaged by Merchant as an employee or independent 
contractor arising out of such engagement; 

(iii) any consumer warranty or products liability claims relating to any 
Merchandise; and/or 

(iv) the negligence, willful misconduct or unlawful acts of Merchant, its affiliates 
or their respective officers, directors, employees, agents, independent 
contractors or representatives, provided that Merchant shall not be obligated 
to indemnify any Consultant Indemnified Party from or against any claims, 
demands, penalties, losses, liabilities or damages arising primarily from any 
Consultant Indemnified Party’s gross negligence, willful misconduct, or 
unlawful act. 

10. MISCELLANEOUS 
 

(A) This Agreement, including retention of Consultant and conduct of the Sale set forth 
herein, is subject to the approval of the Bankruptcy Court. Merchant shall promptly seek to 
have this Agreement, and the transactions contemplated by this Agreement approved by the 
Bankruptcy Court pursuant to an order and terms acceptable to both Merchant and 
Consultant (the “Approval Order”).  In the event the Approval Order is not entered by the 
Bankruptcy Court, Merchant shall reimburse Consultant for any Consultant Controlled 
Expenses incurred in connection with the Sale through and including the day immediately 
after denial of such motion by the Bankruptcy Court.  The Bankruptcy Court shall have 
exclusive jurisdiction to resolve any issues arising under this Agreement. 

(B) This Agreement constitutes the entire agreement between the parties with respect 
to the matters contemplated hereby and supersedes and cancels all prior agreements, 
including, but not limited to, all proposals, letters of intent or representations, written or 
oral, with respect thereto. This Agreement may not be modified except in a written 
instrument executed by each of the parties hereto. No consent or waiver by any party, 
express or implied, to or of any breach or default by the other in the performance of its 
obligations hereunder shall be deemed or construed to be a consent or waiver to or of any 
other breach or default in the performance by such other party of the same or any other 
obligation of such party. The failure on the part of any party to complain of any act or 
failure to act by the other party or to declare the other party in default, irrespective of how 
long such failure continues, shall not constitute a waiver by such party of its rights 
hereunder.  Nothing contained in this Agreement shall be deemed to create any 
relationship between Merchant and Consultant other than that of Consultant as an 
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independent contractor of Merchant, and it is stipulated that the parties are not partners or 
joint venturers in any way.  Unless expressly set forth herein to the contrary, to the extent 
that either party’s consent is required/requested hereunder, such consent shall not be 
unreasonably withheld or delayed. This Agreement shall inure to the benefit of and be 
binding upon the parties and their respective successors and assigns; provided however, 
that this Agreement may not be assigned by either party without the prior written consent 
of the other. Written notices contemplated by this Agreement shall be sent by email (i) if to 
Merchant at the address set forth above; and (ii) if to Consultant at the addresses set forth 
above with a copy to GB (Mackenzie Shea, mshea@gordonbrothers.com); Hilco (Ian 
Fredericks, ifredericks@hilcoglobal.com); Tiger (Mark Naughton, 
mnaughton@tigergroup.com); and GA (Scott Carpenter, scarpenter@greatamerican.com) 

 

 

 

 

 

[Remainder of Page Intentionally Left Blank] 
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Exhibit A 
 

Stores  
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Exhibit B 

Distribution Centers and Corporate Offices 
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Store # Name Address City State Zip
Selling
Sq. Ft.

Corporate Office
Corporate Office 1 Geoffrey Way Wayne NJ 07470

Distribution Centers
1301 CALCARTAGE
2001 MERCHANDISE IN TRANS
5001 FRIEGHT FORWARDER
5601 RI RIALTO 1110 W. Merrill Avenue Rialto CA 92376 1,107,000
5801 STK STOCKTON 1624 Army Court Stockton CA 95206 635,000
6001 CHI CHICAGO 2695 Plainfield Road Joliet IL 60435 671,040
6201 OH2
6207
6301 NY NEW YORK/NEW J 703 Bartley Chester Road Flanders NJ 07836 1,364,215
7701 MID MIDLOTHIAN 3800 Railport Pkwy Midlothian TX 76065 835,000
8301 FRK FREDERICK 7106 Geoffrey Way Frederick MD 21704 680,000
8401 RUS.COM DROP SHIP
8801 ATL ATLANTA H38 Highway 42 South McDonough GA 30252 972,000
9501 KC KANSAS CITY 420 S.E. Thompson Road Lee Summit MO 64082 691,000

Toys "R" Us
Exhibit B

Distribution Centers and Corporate Office

3/13/2018
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Exhibit C 
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Advertising
Media 2,940,000
Signs 2,388,750
Sign Walkers 10,206,000
Subtotal Advertising 15,534,750

Supervision
Fees / Wages / Expenses (1) 20,373,209
Subtotal Supervision 20,373,209

Legal
Legal 250,000

Total Expenses 36,157,959

Note(s):
1. Includes Deferred Compensation and Insurance.

Toys "R" Us
Exhibit C

Expense Budget

2. This Expense Budget contemplates a sale term through June 30,
2018. The Expense Budget remains subject to modification in the
event that this term is extended, or as otherwise agreed to by the
parties.

3/16/2018 11:19 AM
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Schedule 2 
 

Amended Sale Guidelines 
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Amended Sale Guidelines 

1. The Sales shall be conducted so that the Closing Stores in which sales are to occur will 
remain open no longer than during the normal hours of operation or such hours as otherwise 
provided for in the respective leases for the Closing Stores. 

2. The Sales shall be conducted in accordance with applicable state and local “Blue Laws”, 
where applicable, so that no Sale shall be conducted on Sunday unless the Merchant had 
been operating such Closing Store on a Sunday prior to the commencement of the Sales. 

3. On “shopping center” property, the Consultants shall not distribute handbills, leaflets or 
other written materials to customers outside of any Closing Stores’ premises, unless 
permitted by the lease or, if distribution is customary in the “shopping center” in which 
such Closing Store is located; provided that the Consultants may solicit customers in the 
Closing Stores themselves.  On “shopping center” property, the Consultants shall not use 
any flashing lights or amplified sound to advertise the Sales or solicit customers, except as 
permitted under the applicable lease or agreed to by the landlord. 

4. At the conclusion of the Sale, the applicable Consultant shall vacate the Closing Stores in 
broom clean condition; provided that Consultant may abandon any furniture, fixtures and 
equipment (including, but not limited to, machinery, rolling stock, office equipment and 
personal property, and conveyor systems and racking) (“FF&E”) not sold in the Sales at 
the conclusion of the Sales, without cost or liability of any kind to the applicable 
Consultant. The applicable Consultant shall notify the Merchant of its intention to abandon 
any FF&E at least two (2) days prior to the Termination Date.  The Merchant will have the 
option to remove the FF&E, at its own cost prior to the termination date. Any abandoned 
FF&E left in a Closing Store after a lease is rejected shall be deemed abandoned to the 
landlord having a right to dispose of the same as the landlord chooses without any liability 
whatsoever on the part of the landlord to any party and without waiver of any damage 
claims against the Merchant.  For the avoidance of doubt, as of the Sale Termination Date, 
the applicable Consultant may abandon, in place and without further responsibility or 
liability of any kind, any FF&E. 

5. The Consultants may advertise the Sales as “going out of business”, “store closing”, “sale 
on everything”, “everything must go”, “everything on sale” or similar-themed sales.  The 
Consultants may also have a “countdown to closing” sign prominently displayed in a 
manner consistent with these Sale Guidelines.   All signs, banners, ads and other advertising 
collateral, promotions, and campaigns will be approved by the Merchant, prior to purchase, 
in accordance with these Sale Guidelines. 

6. The Consultants shall be permitted to utilize sign walkers, display, hanging signs, and 
interior banners in connection with the Sales; provided that such sign walkers, display, 
hanging signs, and interior banners shall be professionally produced and hung in a 
professional manner.  The Merchant and Consultants shall not use neon or day-glo on its 
sign walkers, display, hanging signs, or interior banners.  Furthermore, with respect to 
enclosed mall locations, no exterior signs or signs in common areas of a mall shall be used 
unless otherwise expressly permitted in these Sale Guidelines.  In addition, the Merchant 

Case 17-34665-KLP    Doc 2344    Filed 03/22/18    Entered 03/22/18 15:05:44    Desc Main
 Document      Page 61 of 71



 

 2  
 

and Consultants shall be permitted to utilize exterior banners at (i) non-enclosed mall 
Closing Stores and (ii) enclosed mall Closing Stores to the extent the entrance to the 
applicable Closing Store does not require entry into the enclosed mall common area; 
provided, however, that such banners shall be located or hung so as to make clear that the 
Sales are being conducted only at the affected Closing Store, and shall not be wider than 
the storefront of the Closing Store.  In addition, the Merchant and Consultants shall be 
permitted to utilize sign walkers in a safe and professional manner and in accordance with 
the terms of the Order.  Nothing contained in these Sale Guidelines shall be construed to 
create or impose upon the applicable Consultant any additional restrictions not contained 
in the applicable lease agreement. 

7. Conspicuous signs shall be posted in the cash register areas of each of the affected Closing 
Stores to effect that “all sales are final.” 

8. Except with respect to the hanging of exterior banners, the Consultants shall not make any 
alterations to the storefront or exterior walls of any Closing Stores, except as authorized by 
the applicable lease. 

9. The Consultants shall not make any alterations to interior or exterior Closing Store lighting, 
except as authorized by the applicable lease.  No property of the landlord of a Closing Store 
shall be removed or sold during the Sales.  The hanging of exterior banners or in-Closing 
Store signage and banners shall not constitute an alteration to a Closing Store. 

10. The Consultants shall keep Closing Store premises and surrounding areas clear and orderly 
consistent with present practices. 

11. Subject to the provisions of the Agreement, the Consultants shall have the right to use and 
sell all Offered FF&E, approved by the Merchant.  The Consultants may advertise the sale 
of the Offered FF&E in a manner consistent with these guidelines.  The purchasers of any 
Offered FF&E sold during the sale shall be permitted to remove the Offered FF&E either 
through the back or alternative shipping areas at any time, or through other areas after 
applicable business hours, provided, however that the foregoing shall not apply to de 
minimis FF&E sales made whereby the item can be carried out of the Closing Store in a 
shopping bag. For the avoidance of doubt, as of the Sale Termination Date, the applicable 
Consultant may abandon, in place and without further responsibility, any FF&E. 

12. At the conclusion of the Sales at each Closing Store, pending assumption or rejection of 
applicable leases, the landlords of the Closing Stores shall have reasonable access to the 
Closing Stores’ premises as set forth in the applicable leases.  The Merchant, Consultants 
and their agents and representatives shall continue to have access to the Closing Stores as 
provided for in the Consulting Agreement. 

13. The rights of landlords against Merchant for any damages to a Closing Store shall be 
reserved in accordance with the provisions of the applicable lease. 

14. If and to the extent that the landlord of any Closing Store affected hereby contends that the 
Merchant or applicable Consultant is in breach of or default under these Sale Guidelines, 
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such landlord shall email or deliver written notice by overnight delivery on the Merchant 
and applicable Consultant as follows: 

If to Consultants 

  Great American Group, LLC  
  21255 Burbank Blvd., Suite 400 
  Woodland Hills, California 91367 
  Attn:  Scott Carpenter 
  Email:  scarpenter@greatamerican.com 
 

- and -  
 
Tiger Capital Group, LLC 
350 North LaSalle Street, 11th Floor 
Chicago, IL 60654 
Attn:  Mark Naughton 
Email:  MNaughton@tigergroup.com 
 
- and -  
 

  Gordon Brothers Retail Partners, LLC  
  800 Boylston Street  
  27th Floor  
  Boston, MA 02199 
  Attn:  Mackenzie Shea 
  Email:  mshea@gordonbrothers.com  
 

- and -  
 
Hilco Merchant Resources, LLC  
5 Revere Drive  
Suite 206  
Northbrook, IL 60062 

  Attn:  Ian Fredericks 
  Email:  ifredericks@hilcoglobal.com 
 

with copies (which shall not constitute notice) to: 
 
Riemer & Braunstein LLP 
Times Square Tower 
Seven Times Square 
New York, New York 10036 
Attn: Steven E. Fox 
Email: sfox@riemerlaw.com 
 
If to Merchant: 
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  Toys “R” Us, Inc. 
  One Geoffrey Way 
  Wayne, New Jersey 07470 
  Attention:  Legal Department 
  Facsimile:  (415) 278-2562 
 

with copies (which shall not constitute notice) to: 
 
Kutak Rock LLP 
901 East Byrd Street, Suite 1000 
Richmond, Virginia 23219-4071 
Attention:  Michael A. Condyles, Peter J. Barrett, and Jeremy S. Williams 
Email:  Michael.Condyles@KutakRock.com 
    Peter.Barrett@KutakRock.com 
    Jeremy.Williams@KutakRock.com 
- and -  
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, New York 10022 
Attention:  Joshua A. Sussberg, P.C. 
Email:  joshua.sussberg@kirkland.com 
 
- and -  
 
Kirkland & Ellis LLP 
300 North LaSalle 
Chicago, Illinois 60654 
Attention:  Chad J. Husnick, P.C. and Emily E. Geier 
E-mail:      chad.husnick@kirkland.com 
     emily.geier@kirkland.com 

  - and - 

  Malfitano Advisors, LLC 
  747 Third Ave., 2nd Floor 
  New York, NY 10017 
  Attention:  Joseph Malfitano 
  E-mail:      jm@malfitanopartners.com 
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Redline of Amended Sale Guidelines to Original Sale Guidelines
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Amended Sale Guidelines5 

15. The Sales shall be conducted so that the Closing Stores in which sales are to occur will 
remain open no longer than during the normal hours of operation or such hours as otherwise 
provided for in the respective leases for the Closing Stores. 

16. The Sales shall be conducted in accordance with applicable state and local “Blue Laws”, 
where applicable, so that no Sale shall be conducted on Sunday unless the Merchant had 
been operating such Closing Store on a Sunday prior to the commencement of the Sales. 

17. On “shopping center” property, the Consultants shall not distribute handbills, leaflets or 
other written materials to customers outside of any Closing Stores’ premises, unless 
permitted by the lease or, if distribution is customary in the “shopping center” in which 
such Closing Store is located; provided that the Consultants may solicit customers in the 
Closing Stores themselves.  On “shopping center” property, the Consultants shall not use 
any flashing lights or amplified sound to advertise the Sales or solicit customers, except as 
permitted under the applicable lease or agreed to by the landlord. 

18. At the conclusion of the Sale, the applicable Consultant shall vacate the Closing Stores in 
broom clean condition; provided that Consultant may abandon any furniture, fixtures and 
equipment (including, but not limited to, machinery, rolling stock, office equipment and 
personal property, and conveyor systems and racking) (“FF&E”) not sold in the Sales at 
the conclusion of the Sales, without cost or liability of any kind to the applicable 
Consultant. The applicable Consultant shall notify the Merchant of its intention to abandon 
any FF&E at least two (2) days prior to the Termination Date.  The Merchant will have the 
option to remove the FF&E, at its own cost prior to the termination date. Any abandoned 
FF&E left in a Closing Store after a lease is rejected shall be deemed abandoned to the 
landlord having a right to dispose of the same as the landlord chooses without any liability 
whatsoever on the part of the landlord to any party and without waiver of any damage 
claims against the Merchant.  For the avoidance of doubt, as of the Sale Termination Date, 
the applicable Consultant may abandon, in place and without further responsibility or 
liability of any kind, any FF&E. 

19. The Consultants may advertise the Sales as “going out of business”, “store closing”, “sale 
on everything”, “everything must go”, “everything on sale” or similar-themed sales.  The 
Consultants may also have a “countdown to closing” sign prominently displayed in a 
manner consistent with these Sale Guidelines.   All signs, banners, ads and other advertising 
collateral, promotions, and campaigns will be approved by the Merchant, prior to purchase, 
in accordance with these Sale Guidelines. 

20. The Consultants shall be permitted to utilize sign walkers, display, hanging signs, and 
interior banners in connection with the Sales; provided that such sign walkers, display, 
hanging signs, and interior banners shall be professionally produced and hung in a 
professional manner.  The Merchant and Consultants shall not use neon or day-glo on its 
sign walkers, display, hanging signs, or interior banners.  Furthermore, with respect to 

                                                 
5  Capitalized terms used but not defined in these Sale Guidelines have the meanings given to them in the Motion. 
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enclosed mall locations, no exterior signs or signs in common areas of a mall shall be used 
unless otherwise expressly permitted in these Sale Guidelines.  In addition, the Merchant 
and Consultants shall be permitted to utilize exterior banners at (i) non-enclosed mall 
Closing Stores and (ii) enclosed mall Closing Stores to the extent the entrance to the 
applicable Closing Store does not require entry into the enclosed mall common area; 
provided, however, that such banners shall be located or hung so as to make clear that the 
Sales are being conducted only at the affected Closing Store, and shall not be wider than 
the storefront of the Closing Store.  In addition, the Merchant and Consultants shall be 
permitted to utilize sign walkers in a safe and professional manner and in accordance with 
the terms of the Order.  Nothing contained in these Sale Guidelines shall be construed to 
create or impose upon the applicable Consultant any additional restrictions not contained 
in the applicable lease agreement. 

21. Conspicuous signs shall be posted in the cash register areas of each of the affected Closing 
Stores to effect that “all sales are final.” 

22. Except with respect to the hanging of exterior banners, the Consultants shall not make any 
alterations to the storefront or exterior walls of any Closing Stores, except as authorized by 
the applicable lease. 

23. The Consultants shall not make any alterations to interior or exterior Closing Store lighting, 
except as authorized by the applicable lease.  No property of the landlord of a Closing Store 
shall be removed or sold during the Sales.  The hanging of exterior banners or in-Closing 
Store signage and banners shall not constitute an alteration to a Closing Store. 

24. The Consultants shall keep Closing Store premises and surrounding areas clear and orderly 
consistent with present practices. 

25. Subject to the provisions of the Agreement, the Consultants shall have the right to use and 
sell all Debtor-ownedOwned FF&E, approved by the Merchant.  The Consultants may 
advertise the sale of the Debtor-ownedOwned FF&E in a manner consistent with these 
guidelines.  The purchasers of any Debtor-ownedOwned FF&E sold during the sale shall 
be permitted to remove the Debtor-ownedOwned FF&E either through the back or 
alternative shipping areas at any time, or through other areas after applicable business 
hours, provided, however that the foregoing shall not apply to de minimis FF&E sales made 
whereby the item can be carried out of the Closing Store in a shopping bag. For the 
avoidance of doubt, as of the Sale Termination Date, the applicable Consultant may 
abandon, in place and without further responsibility, any FF&E. 

26. At the conclusion of the Sales at each Closing Store, pending assumption or rejection of 
applicable leases, the landlords of the Closing Stores shall have reasonable access to the 
Closing Stores’ premises as set forth in the applicable leases.  The Merchant, Consultants 
and their agents and representatives shall continue to have access to the Closing Stores as 
provided for in the Consulting Agreement. 

27. The rights of landlords against Merchant for any damages to a Closing Store shall be 
reserved in accordance with the provisions of the applicable lease. 
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28. If and to the extent that the landlord of any Closing Store affected hereby contends that the 
Merchant or applicable Consultant is in breach of or default under these Sale Guidelines, 
such landlord shall email or deliver written notice by overnight delivery on the Merchant 
and applicable Consultant as follows: 

 
If to Tiger/GA:Consultants 

 
  Great American Group, LLC  
  21255 Burbank Blvd., Suite 400 
  Woodland Hills, California 91367 
  Attn:  Scott Carpenter 
  Email:  scarpenter@greatamerican.com 

 
- and -  
 
Tiger Capital Group, LLC 
350 North LaSalle Street, 11th Floor 
Chicago, IL 60654 
Attn:  Mark Naughton 
Email:  MNaughton@tigergroup.com 

 
If to Hilco/GB: 
- and -  

 
  Gordon Brothers Retail Partners, LLC  
  800 Boylston Street  
  27th Floor  
  Boston, MA 02199 
  Attn:  Mackenzie Shea 
  Email:  mshea@gordonbrothers.com  

 
- and -  
 
Hilco Merchant Resources, LLC  
5 Revere Drive  
Suite 206  
Northbrook, IL 60062 

  Attn:  Ian Fredericks 
  Email:  ifredericks@hilcoglobal.com 

 
If to Merchant: 
 

  Toys “R” Us, Inc. 
  One Geoffrey Way 
  Wayne, New Jersey 07470 
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  Attention:  Legal Department 
  Facsimile:  (415) 278-2562 

 
with copies (which shall not constitute notice) to: 
 
Kutak Rock LLP 
901 East Byrd Street, Suite 1000 
Richmond, Virginia 23219-4071 
Attention:  Michael A. Condyles, Peter J. Barrett, and Jeremy S. Williams 
Email:  Michael.Condyles@KutakRock.com 
    Peter.Barrett@KutakRock.com 
    Jeremy.Williams@KutakRock.com 
 
- and -  
 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, New York 10022 
Attention:  Joshua A. Sussberg, P.C. 
Email:  joshua.sussberg@kirkland.com 
 
- and -  
 
Kirkland & Ellis LLP 
300 North LaSalle 
Chicago, Illinois 60654 
Attention:  Chad J. Husnick, P.C., Robert Britton,. and Emily E. Geier 
E-mail:      chad.husnick@kirkland.com 
     robert.britton@kirkland.com 
     emily.geier@kirkland.com 
 

  - and - 

  Malfitano Advisors, LLC 
  747 Third Ave., 2nd Floor 
  New York, NY 10017 
  Attention:  Joseph Malfitano 

  E-mail:      jm@malfitanopartners.com 
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Schedule 4 
 

Authorized Approver List 
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Authorized Approvers of Wind-Down Budget Payments 

Name Affiliation E-mail Address 

William Kosturos Alvarez & Marsal North 
America, LLC 

BKosturos@alvarezandmarsal.com 

Jon Goulding Alvarez & Marsal North 
America, LLC 

JGoulding@alvarezandmarsal.com 

Cari Turner Alvarez & Marsal North 
America, LLC 

CTurner@alvarezandmarsal.com 

Jim Grover Alvarez & Marsal North 
America, LLC 

JGrover@alvarezandmarsal.com 

Chris Jadro Alvarez & Marsal North 
America, LLC 

CJadro@alvarezandmarsal.com 

Arjun Lal Alvarez & Marsal North 
America, LLC 

ALal@alvarezandmarsal.com 

Todd Fleisher Alvarez & Marsal North 
America, LLC 

TFleisher@alvarezandmarsal.com 

Doug Donoghue Alvarez & Marsal North 
America, LLC 

DDonoghue@alvarezandmarsal.com 

Chase Brantley Alvarez & Marsal North 
America, LLC 

CBrantley@alvarezandmarsal.com 
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