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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
In re:
RMS TITANIC, INC., et al.,1

Case No. 3:16-bk-02230-PMG
Chapter 11 (Jointly Administered)

Debtors.

RMS TITANIC, INC.,
Plaintiff,
Adv. Pro. No. 3:16-ap-00183-PMG
vs.
FRENCH REPUBLIC
a/k/a REPUBLIC OF FRANCE,
Defendant.

PLAINTIFF RMS TITANIC, INC.’S SUPPLEMENTAL SUBMISSION IN
SUPPORT OF ITS MOTION FOR DEFAULT JUDGMENT AGAINST
DEFENDANT FRENCH REPUBLIC A/K/A REPUBLIC OF FRANCE
RMS Titanic, Inc., (the “Debtor” or “RMST” and together with its affiliated
debtors listed in footnote 1, the “Debtors”) by and through the undersigned counsel,
hereby files this Supplemental Submission in Support of its Motion for Default Judgment
Against Defendant French Republic a/k/a Republic of France (the “Supplemental

1

The Debtors in the chapter 11 cases, along with the last four digits of each Debtor’s federal tax
identification number include: RMS Titanic, Inc. (3162); Premier Exhibitions, Inc. (4922); Premier
Exhibitions Management, LLC (3101); Arts and Exhibitions International, LLC (3101); Premier
Exhibitions International, LLC (5075); Premier Exhibitions NYC, Inc. (9246); Premier Merchandising,
LLC (3867), and Dinosaurs Unearthed Corp. (7309). The Debtors’ service address is 3045 Kingston
Court, Suite I, Peachtree Corners, Georgia 30071.
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Submission”). In support of the Motion for Default Judgment, the Debtors respectfully
state as follows:
BACKGROUND
1.

On June 14, 2016 (the “Petition Date”), the Debtors filed voluntary

petitions for relief under chapter 11 of Title 11 of the United States Code, 101 et seq. (as
amended)

(the “Bankruptcy Code”), commencing the above-captioned jointly

administered bankruptcy cases. The Debtors continue to operate their businesses as
debtors and debtors-in-possession. No trustee or examiner has been appointed in the
Debtors’ cases.
2.

On June 20, 2016, the Debtors filed their Motion for Order Pursuant to

Bankruptcy Code Sections 105 and 363 and Bankruptcy Rules 6003, 6004, and 9014
Authorizing the Debtors to Market and Sell Certain Titanic Artifacts Free and Clear of
Liens, Claims, and Interests (the “Sale Motion”). Pursuant to the Sale Motion, the
Debtors sought authority to sell free and clear of claims and interests approximately
2,100 artifacts recovered from the wreckage of the R.M.S. Titanic in 1987 by Titanic
Ventures Limited Partnership (“TVLP”) with assistance of Institut Francais de Recherche
Pour l’Exploitation de la Mer (“IFREMER”). The artifacts recovered during the 1987
expedition are referred to herein as the “Artifacts.” TVLP is the predecessor to the
Debtor. For purposes of this pleading, TVLP and RMST will be collectively referred to
as the “Debtor”.
3.

On July 22, 2016, this Court entered an order denying the Sale Motion

without prejudice and directing the Debtors to file an adversary proceeding in connection
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with the sale of the Artifacts [D.E. 102]. In that order, the Court found that the Republic
of France may assert an “interest” in the Artifacts within the meaning of Section 363(f) of
the Bankruptcy Code, and such interest may warrant the procedural safeguards of an
adversary proceeding under Rule 7001, which provides that any proceeding to determine
the validity, priority, or extent of a lien or other interest in property, or any proceeding
seeking a declaratory judgment regarding any of the foregoing are adversary proceedings.
Fed. R. Bankr. P. 7001(2) and (9).
4.

On August 17, 2016, Debtor RMST commenced in this Court an

adversary proceeding against the Republic of France in the matter styled RMS Titanic,
Inc. v. French Republic a/k/a Republic of France, Adversary Proceeding Case No. 3:16ap-00183-PMG (the “French Adversary Proceeding”). In the French Adversary
Proceeding, Debtors seek a determination, pursuant to 11 U.S.C. §§ 105 and 363 and Fed.
R. Bankr. P. 7001(2) and (9), that the Republic of France holds no interest in the
Artifacts.
5.

On April 25, 2017, the Court entered an order granting Debtor’s Amended

Motion for Entry of Clerk’s Default against the French Republic and scheduling an
evidentiary hearing on Debtor’s Amended Motion for Default Judgment against the
French Republic (hereinafter the “Order”).

The Debtor files this Supplemental

Submission to address the concerns raised by the Court in the Order, and to provide the
Court with a sufficient evidentiary basis to enter default judgment against the French
Republic in accordance with 28 U.S.C. § 1608(e).
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In the Order, the Court seeks additional evidence including: an

explanation of the legal implications of the Proces-Verbal dated October 20, 1993; an
explanation of the legal implications of the French Administrator’s decision dated
October 12, 1993 transferring the Artifacts to TVLP; an explanation of the legal
implications of

the Debtor’s “letter of intent” dated September 22, 1993; whether

“decree 61-1547 of 26 December 1961” permits an Administrator to modify an award in
specific circumstances, such as by incorporating a salvager’s representations into a
Proces-Verbal; whether the attachment of the Debtor’s letter of intent to the ProcesVerbal in the case may have affected the property transferred to the Debtors; and (vi) the
import of the “Note from the Embassy of the Republic of France dated July 8, 2016”.
7.

In support of this Supplemental Submission, Professor Denis Mouralis,

Professor of Law at Aix Marseille University in Aix-en-Provence, France, executed an
additional declaration providing his expert opinion on the issues raised in the Order. See,
Exhibit 1 attached hereto.
8.

In addition, the Debtors engaged Yann Aguila, a former member of the

French Supreme Administrative Court, the Conseil d’Etat. While a member of the
Conseil d’Etat, Mr. Aguila served as a judge within the Litigation Division (2009-2011),
and prior to that, he served as Deputy Secretary-General (2001-2004), and Commissaire
du Government (independent judge giving impartial opinions on all cases before the
Conseil d’Etat (2004-2009). See, Exhibit 2 attached hereto at ¶3.

The Conseil d’Etat

acts as legal advisor to the executive branch and as the Supreme Court of Appeal for all
administrative law courts and administrative justice in France. See, Declaration of Yann
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Aguila in Support of Application of Nelson Mullins’ Application Seeking Authorization
for the Debtors to Make Payment Directly to Yann Aguila for Services Rendered,
attached hereto as Exhibit 3 at ¶ 2.

It hears both claims against national-level

administrative decisions and appeals from lower administrative courts. Like the decisions
of the United States Supreme Court, the decisions of the Conseil d’Etat are final and unappealable. Id. Mr. Aguila, currently a partner in the law firm of Bredin Prat in Paris,
France leads Bredin Prat’s Public/Administrative law practice. Id. at ¶2. Mr. Aguila was
retained to provide his expert opinion on the issues raised in the Order.
9.

Finally, Jessica Sanders, the Corporate Secretary and Vice President of

Corporate Affairs for the Debtors, provides an affidavit explaining that from the time
RMST was awarded title to the Artifacts to the commencement of the Debtors’ Chapter
11 cases, the Republic of France never asserted or expressed an interest in the Artifacts.
See, Exhibit 4 attached hereto.
SUPPLEMENTAL EVIDENCE
I.

The Legal Implications of the Proces-Verbal
A.

The Proces-Verbal constitutes an unconditional transfer of title to
Debtor.

10.

Under French law, the Procès-Verbal constitutes a legally enforceable

administrative decision from an Administrator in the French Office of Maritime Affairs
(Ministry of Equipment, Transportation and Tourism) (hereinafter, the “Administrator”).
See, Exh. 1 at ¶9, and Exh. 2 at ¶¶ 11-17, 29, 42. The transfer of the Artifacts took place
through two acts issued by the Administrator: the letter of decision dated 12 October
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1993 (the “Letter Decision”) as well as minutes dated 20 October 1993 (the “ProcesVerbal”). See, Exh. 1 at ¶¶8, 9 and Exh. 2 at ¶16.
11.

The Letter Decision and the Proces-Verbal were executed pursuant to

decree 61-1547 of 26 December 1961 (art. 13), in order to transfer the Artifacts to Titanic
Ventures Limited Partnership. See, Exh. 1 at ¶10 and Exh. 2 at ¶11.
12.

The Administrator may only proceed under Article 13 if no party claims

ownership of property salvaged at sea following an extended public search for such
owners, or for the heirs and assigns of such owners. The search is governed by Article 13
and is intended to give any third-parties with a claim of ownership the opportunity to
make such claim. See, Exh. 1 at ¶¶11, 13 and Exh. 2 at ¶13.
13.

Only if the property goes unclaimed may the Administrator either sell the

property to compensate the salvager for its work pursuant to Article 12, or transfer title of
the property to the salvager pursuant to Article 13. Id.
14.

In the instant case, the Administrator elected to satisfy the Debtor’s

salvage award utilizing Article 13, and only after determining that there existed no claims
of ownership by third-parties, their heirs or assignees. See, Exh. 1 at ¶¶13, 14 and Exh. 2
at ¶15.
15.

Article 13 does not provide merely for the use or possession of such

property, nor any other transfer yielding less than the full bundle of property rights
inherent in unconditional title. See, Exh. 1 at ¶16. Therefore, despite the Procès-Verbal
using the term “delivery”, its purpose was to transfer full property of the Artifacts to the
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beneficiary. The term “delivery” as used in the Proces-Verbal means transfer of title. See,
Exh. 1 at ¶¶14, 15, and Exh. 2 at ¶¶15 and 16.
16.

Article 13 of Decree 61-1547 does not permit any entity other than the

rescuer to obtain any interest in the goods. See, Exh. 1 at ¶16.
17.

Article 13 of Decree 61-1547 does not permit a third party to receive liens

or encumbrances on the artifacts assigned to the rescuer. See, Exh. 1 at ¶16 and Exh. 2 at
¶13, 14.
18.

Article 13 of Decree 61-1547 does not permit a condition to be

incorporated into the Proces-Verbal. See, Exh. 1 at ¶16 and Exh. 2 at ¶¶ 38, 41.
19.

In addition to the plain language of decree 61-1547, which permits only a

full, complete and unconditional transfer of title, other elements of French law confirm
that the transfer of title to the Debtor was complete and unconditional.
20.

French law protects private property as a constitutional right. See, Exh. 1

at ¶20, 21 and Exh. 2 at ¶41. Id. In France, a contractual clause preventing the owner of a
thing from alienating it is valid only if it is temporary and justified by a legitimate
interest. Id. Even if decree 61-1547 permitted a conditional transfer of title, which it does
not, because the transfer of title evidenced by the Proces-Verbal was permanent, it could
not contain a prohibition on alienation in perpetuity. Id.
21.

French law enumerates the bundle of rights a party may have in property.

See, Exh. 1 at ¶22. Property rights are defined by statute. Id. No party may have an
interest in property that is not recognized by statute, except rights of usage created by
contract, with consent of both parties. Id. In particular, French law ignores the concept
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of equitable interests in property. Id. Thus, the Proces-Verbal could not create, for the
benefit of the Republic of France, an ownership interest in the Artifacts, or a right to
prevent their alienation. Id.
22.

For all these reasons, the Proces-Verbal constitutes a transfer of full and

unconditional title to the Artifacts to the Debtor and does not contain a condition or
reservation on the transfer of title.
B.

As a matter of law, the Republic of France never had an ownership
interest in the Artifacts.

23.

Neither in decree 61-1547, nor elsewhere in French law, did the Republic

of France ever have a claim to ownership of the Artifacts. Indeed, in issuing the Letter
Decision and the Proces-Verbal pursuant to Article 13, the Administrator acted as a
neutral administrative authority transferring title of unclaimed or abandoned property to
the Debtor. See, Exh. 1 at ¶18 and Exh. 2 at ¶¶14 and 40. The purpose of Article 13 is
not to permit the Administrator to convey property owned by the Republic of France to a
third-party, nor to permit unclaimed property to be claimed by the sovereign. Id.
24.

Article 13 does not permit the Administrator to convey to the sovereign

unclaimed property rescued from the sea. Id.
25.

The Proces-Verbal does not convey to the Republic of France any

ownership interest in the Artifacts or any reversionary interest in them. Id.
26.

Nor did the Republic of France ever have an ownership claim to the

Artifacts under the Law of the Sea. Navigable waters that lie inland of a nation's borders
are within the nation's complete control, the same as any real property within its borders.
See RMS Titanic, Inc. v. Haver, 171 F.3d 943, 965 (4th Cir. 1999) (citing United States v.
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Louisiana, 394 U.S. 11, 22, 22 L. Ed. 2d 44, 89 S. Ct. 773 (1969) (footnote omitted)).
Beyond the territorial waters, where the R.M.S. Titanic wreck occurred, lie the high seas,
over which no nation can exercise sovereignty. Id.; see also United States v. Louisiana,
363 U.S. 1, 33-34, 4 L. Ed. 2d 1025, 80 S. Ct. 961 (1960) (stating that the “high seas, as
distinguished from inland waters, are generally conceded by modern nations to be subject
to the exclusive sovereignty of no single nation”); The Vinces, 20 F.2d 164, 172
(E.D.S.C. 1927) (stating that the high seas “are the common property of all nations”).
Mutual access to the high seas is firmly etched into the jus gentium. See, e.g., United
Nations Convention on the Law of the Sea, Dec. 10, 1982, 21 I.L.M. 1245, 1286-87 arts.
87, 89 (providing that the high seas shall be open to all nations and that “no State may
validly purport to subject any part of the high seas to its sovereignty”). The R.M.S.
Titanic wrecked in international waters. R.M.S. Titanic, Inc. v. Wrecked & Abandoned
Vessel, 742 F. Supp. 2d 784 , 788 (E.D. Va. 2010). Accordingly, the Republic of France
could not claim any property from the wreck as its own.

9
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The Legal Implications of the Defendant’s Letter of Intent dated September
22, 1993 and the Administrator’s Decision dated October 12, 1993
27.

In the letter of intent dated September 22, 1993, the Debtor represented,

that “these objects shall be used only for cultural purposes and shall accordingly not form
the subject matter of any transaction leading to their dispersion (except for the purposes
of an exhibition) and that no such object shall be sold” (the “Representation” or the
“Representation Letter”).
28.

On October 12, 1993, the Administrator issued its Letter Decision, which

together with the Proces-Verbal, constitute the administrative acts by which the French
administration transferred to the Debtor title to the Artifacts. See, Exh. 2 at ¶15 and16.
The Letter Decision constitutes the decision of the Administrator granting title to the
Artifacts to the Debtor, whereas the Proces-Verbal sets out the precise list of Artifacts
and records their “delivery”, or transfer to the Debtor. Id.
29.

The Letter Decision confirms that the public search for parties claiming an

ownership interest in the Artifacts was completed: “[t]he search for the heirs and assigns
of the objects removed from the wreckage of the Titanic at the time of the 1987
expedition has now been completed.”
30.

The Letter Decision confirms that such search yielded no party with a

property interest in the Artifacts. In particular, the Letter Decision dictates that the
Artifacts “delivered” pursuant to the regime set forth in Article 13 would only include
those objects over which no party has made a claim of ownership, or for which such
claim has been rejected: “[o]wnership of the objects that have not been claimed, or for
which the claim for restitution has been refused, shall be delivered to the company.”
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(Emphasis added). Pursuant to the plain language of the Letter Decision, neither the
Republic of France nor any other third-party was granted a property interest in the
Artifacts. See, Exh. 1 at ¶24 an Exh. 2 at ¶14
31.

The term “delivered” in the Letter Decision has the same meaning as the

term “delivery” in the Proces-Verbal. Because Article 13 provides only for the transfer of
complete and full title to property, and does not provide for merely the use or possession
of property, nor any other transfer yielding less than the full bundle of property rights
inherent in unconditional title, the term “delivered” in the Letter Decision refers to the
transfer of title. See, Exh. 1 at ¶¶14, 15 an Exh. 2 at ¶¶15, 16, 17.
A.

French law does not permit an Administrator to permanently modify
an award to limit Debtor’s right to sell the Artifacts.

32.

The Letter Decision also references the Representation Letter: “the list of

the artefacts is exhibited to the present minutes together with the letter of intent of Titanic
Ventures Limited Partnership dated September 22nd, 1993”.
33.

The Letter Decision, by its plain language, does not incorporate by

reference the Representation Letter, nor make the Representation Letter a condition or
limitation to the “delivery”. See, Exh. 1 at ¶¶ 19-29 and Exh. 2 at ¶24-39.
34.

French law prohibits the “delivery” of property with a permanent

condition preventing the sale or assignment of such property. See, Exh. 1 at ¶¶ 19-29 and
Exh. 2 at ¶39, 41.
35.

As a matter of French law, the attachment of the Representation Letter to

the Letter Decision does not impose any conditions limiting the sale or assignment of the
Artifacts. See, Exh. 1 at ¶¶ 19-29 and Exh. 2 at ¶24-39.

11
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The attachment of the Representation Letter to the Letter Decision does

not vest in the Republic of France any property interest in the Artifacts. See, Exh. 1 at ¶
17, 18, 23, 29 and Exh. 2 at ¶¶14 and 40.
37.

The Representation Letter itself merely constitutes a statement of the

present and future intentions of the Debtor. See, Exh. 1 at ¶ 25 and Exh. 2 at ¶24-39.
Under French law, the attachment of the Representation Letter to the Letter Decision
does not create any legally binding obligations or limitations on the Debtor’s use or
enjoyment of the Artifacts, nor does the Representation Letter legally prevent the Debtor
from taking any action incident to full ownership of the Artifacts. Id.
38.

As set forth above, French law does not give the Administrator the right to

reserve any interest in, or permanently limit the use of the Artifacts. In any event,
administrative decisions departing from general rules set out by statute must set forth a
precise explanation, in writing, of the factual and legal considerations that formed the
basis for such a departure from general rules of law. See, Exh. 1 at ¶¶26-28 and Exh. 2 at
¶24-39. Neither the Letter Decision nor the Proces-Verbal contains any such explanation,
and the attachment of the Representation Letter does not constitute such an explanation.
Id.
39.

The Representation Letter constitutes precatory language, at best.

Language is characterized as precatory when its “ordinary significance imports entreaty,
recommendation, or expectation rather than any mandatory direction. Raines v. Duskin,
247 Ga. 512, 523 (2) (277 S.E.2d 26) (1981); Torres v. Elkin, 317 Ga. App. 135, 141, 730
S.E.2d 518, 523 (2012). In this respect, the Representation Letter was made a part of the
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record of the administrative proceeding, but it does not carry legal significance governing
the nature of the Debtor’s ownership of the Artifacts. See, Exh. 1 at ¶¶25, 29 and Exh. 2
at ¶24-39
III.

The Note Purportedly from the French Embassy has no legal effect on this
matter
A.

The Note is not admissible evidence in the proceedings.

40.

The purported Note from the French Embassy dated July 8, 2016 (the

“Note”) and attached as an exhibit to the Complaint initiating this Adversary Proceeding
is not admissible evidence in this proceeding. “[W]hen a litigant has been given ample
opportunity to comply with court orders but fails to effect any compliance, the result may
be deemed willful." Katz v. MRT, LLC, 2008 U.S. Dist. LEXIS 45586, 2008 WL
2368210 at *3 (S.D. Fla. June 10, 2008); Compania Interamericana Export-Import, S.A.
v. Compania Dominicana de Aviacion, 88 F.3d 948, 952 (11th Cir. 1996). The record in
this case yields the inescapable conclusion that the default of the Republic of France was
willful. As such, and in keeping with this Court’s Order, the Republic of France has
defaulted in these proceedings and waived the right to defend the action.
41.

The Plaintiff attached the purported Note to the Complaint merely to

provide this Court with a complete record of the facts and circumstances leading to the
commencement of the Adversary Proceeding. The Plaintiff disputes the accuracy of
virtually every aspect of the Note and did not offer the Note for the truth of any matter
asserted therein. Only authentic documents attached to a complaint may be considered for
purposes set forth in Rule 10(c) of the Federal Rules of Civil Procedure. See e.g.
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Blankenship v. Manchin, 471 F.3d 523, 526 n. 1 (4th Cir. 2006). Where a document lacks
authenticity or a party disputes its authenticity, it may not be used. Id.
42.

The Note does not constitute admissible evidence in this matter and the

Court should not consider it on its merits. The Note was not signed and lacks foundation.
The author of the Note is unknown and not subject to cross-examination. The Note
constitutes inadmissible hearsay. The Note renders legal opinions about French law
requiring expert testimony. The Note wholly fails to meet the requirements of Rule 44 of
the Federal Rules of Evidence governing entry of a Foreign Record, as it lacks an
attestation by an authorized person accompanied either by a final certification of
genuineness or by a certification under a treaty or convention to which the United States
and the country where the record is located are parties. Fed. R. Evid. 44.2
B.

Not only does the Note deserve no evidentiary respect, the allegations
contained in it are incorrect.

43.

The unknown author of the Note incorrectly suggests that the Covenants

and Conditions issued by United States District Court for the Eastern District of Virginia
(the “EDVA Court”) governing the use and disposition of the artifacts within that Court’s
jurisdiction also apply to the Artifacts. The EDVA Court has repeatedly stated that the
Covenants and Conditions do not apply to the Artifacts. See e.g., June 21, 2016 transcript,
attached hereto as Exhibit 5, at pp. 11 (THE COURT: [m]y understanding that it's only

2

Nor does the Note constitute a self-authenticating foreign document under Rule 902 of the Federal Rules
of Evidence as it is unsigned, not attested, and lacks a final certification of genuineness of signature. The
Federal Rules of Evidence are made applicable to this proceeding pursuant to Rule 9017 of the Federal
Rules of Bankruptcy Procedure.
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the French artifacts that are involved in this sale, and those were excepted in the
covenants and conditions….”)
44.

The unknown author of the Note incorrectly points to the holding in

R.M.S. Titanic, Inc. v. Wrecked & Abandoned Vessel, 435 F.3d 521 (4th Cir. 2006) as
authority for the proposition that the Proces-Verbal incorporated by reference the
Representation Letter. As a matter of law, that portion of the Fourth Circuit decision
referenced in the Note constitutes dictum. Indeed, the Fourth Circuit specifically refused
to consider or determine any issues related to the Artifacts, instead holding that the
EDVA Court lacked subject matter jurisdiction over them. Id. at 538. The Fourth Circuit
could not and did not rule, on the one hand, that it lacked subject-matter jurisdiction over
the Artifacts, and simultaneously, on the other hand, assert jurisdiction to interpret the
meaning of French law with regard to the Proces-Verbal (an issue not even before it).
45.

The unknown author of the Note states incorrectly, or perhaps

disingenuously, that the Republic of France had no prior notice of Debtor’s intent to sell
Artifacts. As previously set forth in detail in the Debtor’s Memorandum in Support of its
Amended Motion for Default Judgment, beginning in March, 2017 the Republic of
France and NOAA engaged in extensive correspondence about this very issue. [D.E. 49,
Ex.3]
46.

The unknown author of the Note summarily and obliquely refers to

“France’s ownership of recovered artifacts” and artifacts “held by TVLP for the French
government.” These statements contain no factual support, no legal authority, and are
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irreconcilable with article 13 of decree 61-1547, the plain language of the Letter
Decision, the Proces-Verbal, and the Law of the Sea.
47.

Following this Court’s Order granting the Clerk’s default, the only

competent evidence before this Court consists of the allegations in the Complaint, and the
affidavit testimony of Professor Mouralis, Mr. Aguila, Ms. Sanders, and Mr. Henshall.
Pursuant to Fed. R. Civ. P. 55, a default is an admission of well-pleaded allegations.
Perez v. Wells Fargo N.A., 774 F.3d 1329, 1337 (11th Circ. 2014).
IV.

The inactions of the Republic of France constitute implied consent under
Bankruptcy rule 363(f)(2)
48.

Thirty years have passed since the Debtor recovered the Artifacts. Prior to

the commencement of the Debtor’s Chapter 11 case, the Republic of France never
asserted a property interest in the Artifacts or sought to limit the Debtor’s unfettered
ownership of them despite numerous opportunities to do so. See, Exhibit 4, attached
hereto. During this entire period, the Republic of France took no interest or action with
respect to the Artifacts. Id.
49.

Of particular importance, the Republic of France refused to take any

position or otherwise participate in any manner when the EDVA Court in 2004 sought to
invalidate the Proces-Verbal and assert in rem jurisdiction over the Artifacts. R.M.S.
Titanic, Inc. v Wrecked & Abandoned Vessel, 323 F. Supp. 2d 724 (E.D. Va. 2004). In
refusing to recognize the Administrator’s decision to award the Artifacts to RMST, the
EDVA Court concluded that an application of the principles of comity did not justify the
EDVA Court’s recognition of the French administrative proceeding. Id. at 733. On
appeal, the United States Court of Appeals for the Fourth Circuit vacated the EDVA
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Court Order with respect to the Debtor’s ownership of the Artifacts, thus re-confirming
the legal effect of the Letter Decision and the Proces-Verbal. R.M.S. Titanic, Inc. v. The
Wrecked and Abandoned Vessel, 435 F.3d 521, 528 (4th Cir. 2006). Had the Fourth
Circuit affirmed the EDVA Court Order, the EDVA Court would have assumed
jurisdiction over the Artifacts, voiding the six year French administrative process that
resulted in the issuance of the Letter Decision and the Proces-Verbal. Following the
attempted invalidation of the Proces-Verbal and the jurisdiction of the French
Administrative authority, the Debtor asked the Republic of France to participate as an
amicus curiae in the Fourth Circuit appeal. See, Exhibit 4, attached hereto. The Republic
of France refused to participate as an amicus curiae. Id. The Republic of France similarly
refused to write a letter on behalf of the Debtor or to take or state any position on the
matter. Id. The Republic of France never asserted any property interest in the Artifacts at
that time, or any other. Id. Instead, the Republic of France consciously abstained from
those proceedings, evidencing a lack of any authority, jurisdiction or interest in the
Artifacts.
50.

Similarly, the Republic of France willfully chose not to participate in these

proceedings, resulting in this Court’s entry of the Clerk’s default pursuant to Fed. R. Civ.
P. 55(a). As set forth in detail in the Debtors’ Memorandum in Support of its Amended
Motion for Default [D.E. 49], this default was willful, knowing and intentional, following
extensive correspondence from both the Debtors and the United States Government and
actual notice of this proceeding provided in accordance with requirements for
international service of process under the Hague Convention.
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In the Adversary Proceeding, the Debtor seeks a determination under §

105 and § 363 of the Bankruptcy Code that the French Republic has no interest in the
Artifacts.
52.

Section 363 of the Bankruptcy Code authorizes the sale of a debtor’s

property outside of the ordinary course of business. Subsection (f)(2) permits a sale free
and clear of any interest in such property if such entity claiming an interest consents. The
majority of bankruptcy courts throughout the country view silence as implied consent
sufficient to satisfy the consent requirement for approving a sale under § 363(f)(2). See
e.g., In re Colarusso, 295 B.R. at 175; see also FutureSource LLC v. Reuters Ltd., 312
F.3d 281, 285 (7th Cir. 2002); In re Elliot, 94 B.R. at 345; In re Blixseth, No. 09-604527, 2011 Bankr. LEXIS 1451, 2011 WL 1519914, at *14 (Bankr. D. Mont. April 20,
2011); Hargrave v. Township of Pemberton (In re Tabone, Inc.), 175 B.R. 855, 858
(Bankr. D.N.J. 1994).3
53.

The silence of the Republic of France over the past 24 years, its refusal to

participate in the Fourth Circuit proceedings, and its default in these proceedings
constitute implied consent under § 363(f)(2) justifying a determination without further
evidentiary review that the French Republic has no interest in the Artifacts.

3

Other courts hold that a creditor's silence in response to a properly noticed sale results in waiver of its
objection. Village Ventures, Inc. v. The Official Comm. of Unsecured Creditors (In re EnvisioNet Computer
Servs., Inc.), 275 B.R. 664, 669 (D. Me. 2002); In re Table Talk, Inc., 53 B.R. 937, 941-42 (Bankr. D.
Mass. 1985). The consent versus waiver distinction is one without a difference, because courts uphold sales
under both views. The Seventh Circuit succinctly expressed the policy for this result as follows: "It could
not be otherwise; transaction costs would be prohibitive if everyone who might have an interest in the
bankrupt's assets had to execute a formal consent before they could be sold." FutureSource LLC, 312 F.3d
at 285-86.
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WHEREFORE, the Debtors respectfully request that this Court enter default
judgment against the Republic of France declaring that it has no interest in the Artifacts.

NELSON MULLINS RILEY
& SCARBOROUGH LLP

By

/s/ Daniel F. Blanks
Daniel F. Blanks (FL Bar No. 88957)
Lee D. Wedekind, III (FL Bar No. 670588)
50 N. Laura Street, Suite 4100
Jacksonville, Florida 32202
(904) 665-3656 (direct)
(904) 665-3699 (fax)
daniel.blanks@nelsonmullins.com
lee.wedekind@nelsonmullins.com

and
TROUTMAN SANDERS LLP
Jeffery W. Cavender (Ga. Bar No. 117751)
Stephen S. Roach (Ga. Bar No. 463206)
600 Peachtree Street NE, Suite 5200
Atlanta, GA 30308
(404) 885-3000 (phone)
(404) 962-6990 (fax)
Jeffery.cavender@troutmansanders.com
Stephen.roach@troutmansanders.com
Counsel for Plaintiff RMS Titanic, Inc.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was
electronically filed with the Clerk of the Court using CM/ECF on July 25, 2017. I also
certify that the foregoing document is being served this day on the following counsel of
record via transmission of Electronic Filing generated by CM/ECF:
Richard R. Thames, Esq.
Robert A. Heekin, Esq.
Thames Markey & Heekin, P.A.
50 N. Laura Street, Suite 1600
Jacksonville, FL 32202
(904) 358-4000
rrt@tmhlaw.net
rah@tmhlaw.net
Attorneys for Official Committee of
Unsecured Creditors

Avery Samet, Esq.
Jeffrey Chubak, Esq.
Storch Amini & Munves PC
140 East 45th Street, 25th Floor
New York, NY 10017
(212) 490-4100
asamet@samlegal.com
jchubak@samlegal.com
Attorneys for Official Committee of
Unsecured Creditors

Peter J. Gurfein, Esq.
Roye Zur, Esq.
Landau Gottfried & Berger LLP
1801 Century Park East, Suite 700
Los Angeles, CA 90067
(310) 557-0050
pgurfein@lgbfirm.com
rzur@lgbfirm.com
Attorneys for Official Committee of Equity
Security Holders of Premier Exhibitions,
Inc.

Jacob A. Brown, Esq.
Katherine C. Fackler, Esq.
Akerman LLP
50 N. Laura Street, Suite 3100
Jacksonville, FL 32202
(904) 798-3700
jacob.brown@akerman.com
katherine.fackler@akerman.com
Attorneys for the Official Committee of Equity
Security Holders of Premier Exhibitions, Inc.

Via U.S. Mail, Certified Mail and Federal Express
Marie-Laurence Navarri
Magistrat de liaison aux Etats-Unis
Justice Attache, French Embassy
4101 Reservoir Road
Washington, D.C. 20007

Ministre de l’Environment,
de l’Energir et de la Mer, Tour A et B
Tour Sequoia, 92055 La Defense CEDEX,
France

/s/ Daniel F. Blanks
Attorney
~#4826-9932-5260~
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

In re:
1

RMS TITANIC, INC., et al.,
Debtors.

Case No. 3:16-bk-02230-PMG
Chapter 11
(Joint Administration Requested)

DECLARATION OF DENIS MOURALIS
Pursuant to 28 U.S.C. § 1746, I hereby declare as follows:
1.

My name is Denis Mouralis. I am over the age of eighteen years. I

have personal knowledge of, and am competent to testify to, the matters set forth
in this Declaration.
2.

I am a tenured full Professor of arbitration law, international law

and business law at Aix Marseille University in Aix-en-Provence, France. I am a
member of the Center for Economic Law, the Institute of Business Law, and the
Transport Law Center (CDMT / IFURTA) of that University. I teach courses for
LL.M degrees (master of laws) and/or LL.B. degrees (bachelor of laws) in
maritime law, arbitration law, investment law, international contracts law, air
law, ethics of the legal profession, means of payment and credit.
3.

I received a Doctorate in law, Paul Cézanne University (Aix-

Marseille III), 2008. I also received an LL.M degree from McGill, 2002; and a
DEA (LL.M) of private law, Paul Cézanne University (Aix-Marseille III), 2003. I

1

The Debtors in the chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number include: RMS Titanic, Inc. (3162); Premier Exhibitions, Inc. (4922); Premier Exhibitions Management,
LLC (3101); Arts and Exhibitions International, LLC (3101); Premier Exhibitions International, LLC (5075);
Premier Exhibitions NYC, Inc. (9246); Premier Merchandising, LLC (3867), and Dinosaurs Unearthed Corp.
(7309). The Debtors’ service address is 3045 Kingston Court, Suite I, Peachtree Corners, Georgia 30071.
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am a lawyer (avocat) admitted to the bar of Aix-en-Provence, since January
2005.
4.

I am the author or co-author of many leading publications on

international arbitration law and procedure, such as the well-known French
treatise on international commercial law entitled Droit du commerce
international (Paris, LexisNexis, 2011). I also serve as arbitrator and counsel for
domestic and international arbitrations, and act as a consultant on international
legal issues.
5.

I am the author of a doctoral thesis on the interplay between

arbitration and parallel legal proceedings, and have significant experience with
international arbitrations (for instance, with respect to international ship
construction contracts), as well as domestic arbitrations and with respect to
disputes before domestic courts. I frequently advise on conflict of jurisdictions
and the conflict of laws in the context of international contracts.
6.

I am a member of the French Arbitration Committee, the Institute

of World Business Law of the International Chamber of Commerce, the
International Law Association, the research team for arbitration and
international commerce of the University of Versailles Saint-Quentin en
Yvelines and of the CDE (Center for Economic Law) of Aix-Marseille University,
the French Association of Maritime Law (AFDM), among other organizations.
7.

I have been retained as an expert consultant by R.M.S. Titanic, Inc.

(“RMST”) to advise on the legal significance under French law of the procèsverbal issued to Titanic Ventures Limited Partnership, a predecessor to RMST
on October 20, 1993 (the “procès-verbal”).
2
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This procès-verbal in French, with a translation into English,

together with French and English versions of a letter from Titanic Ventures
Limited Partnership to the Office of Maritime Affairs of France (Ministry of
Equipment, Transportation and Tourism) dated September 22nd, 1993, and of a
letter from Ministry of equipment, transportation and tourism to Titanic
Ventures Limited Partnership dated October 12th, 1993 are annexed to the
present declaration. These documents have been provided to me by RMST, and I
assume for purposes of this declaration that they are authentic.
9.

Under French law, this procès-verbal constitutes a legally

enforceable administrative decision from an Administrator in the French Office
of Maritime Affairs (Ministry of Equipment, Transportation and Tourism,
executive branch of government).
10.

This procès-verbal was executed pursuant to decree 61-1547 of 26

December 1961 (art. 13), in order to transfer property of some artefacts to
Titanic Ventures Limited Partnership, as the entity that recovered those
artefacts from the Titanic wreck.
11.

Under decree 61-1547, when someone, called the “rescuer”

(sauveteur), has recovered a wreck or artefacts contained in a wreck, he or she
must inform the Maritime Affairs Administrator (administrateur des affaires
maritimes) (art. 2). If the owner of such wreck or artefacts is not known, the
Maritime Affairs Administrator advertises the discovery, through placards or
notices published in newspapers (art. 4). If, within three months of such
advertisement, nobody has claimed ownership of the wreck or artefacts, the
Maritime Affairs Administrator has them sold (art. 12).
3
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The sums obtained through the sale are used to reimburse the

administration’s and rescuer’s expenses, the sale costs and any applicable taxes
or duties; then the surplus, if any, is escrowed for five years, during which the
owner of the goods sold can claim this surplus. If, after five years, nobody has
claimed the surplus, it goes to the Public Treasury (art. 14).
13.

Alternatively, the Maritime Affairs Administrator can assign

property of the wreck or artefacts to the rescuer (art. 13). In the case at hand,
that was exactly the purpose of the procès-verbal, which transferred to “Titanic
Ventures Limited Partnership” the legal property of the artefacts listed in its
annex (list that I have not seen).
14.

Article 13 of decree 61-1547 permits the administration to give the

rescuer any wreck, as an alternative to selling it and paying an indemnity to the
rescuer, for its costs and efforts, out of the sale price. While article 13 uses the
verb deliver (remettre), it clearly provides for the full transfer of property of an
unclaimed wreck to the rescuer, when the administration chooses to apply it.
Therefore, despite the procès-verbal using the term “delivery”, its purpose is to
transfer full property of the artefacts to the beneficiary.
15.

Moreover, I must point out that, under French contractual practice,

the transfer of property in tangible moveable items is usually made through
their delivery to the recipient. A donation of a moveable item is valid only if it
has been physically delivered to the beneficiary (Cass. civ. 1st, 11 July 1960, Bull.
civ. 1960, I, n° 382, http://tinyurl.com/y7xzmanf) or if a notarized act has been
executed (Civil Code, art. 931). As to the sale of moveable items, while physical
delivery is not a condition of its validity (Civil Code, art. 1583), it often takes
4
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place at the exact moment when the parties conclude the contract orally, so that
is can be deemed as an expression of their agreement. In this legal and cultural
context, it is quite understandable that article 13 of decree 61-1546 used the
word delivery as implying the transfer of property in the artefacts to the rescuer.
16.

According to the provisions of decree 61-1547 (art. 13), such transfer

of ownership is total and not conditional. Decree 61-1547 does not provide that
any other entity than the rescuer should have any interest in the goods assigned.
Decree 61-1547 does not provide that a third party should receive liens or
encumbrances on the artefacts assigned to the rescuer.
17.

Neither decree 61-1547, nor any other French legal rules confers to

the Republic of France a claim to ownership of wrecks found at sea and brought
back to French shore, except, of course, when such wrecks are identified as of
ships belonging to the French government. But when this is not the case, the
purpose of decree 61-1547 is to attempt to find the owner of the wreck and, if this
fails, to indemnify the rescuer through the sale of the wreck to a third party or
the transfer of its ownership to the rescuer.
18.

Therefore, France never had any interest in the wreck or the

artefacts contained in it. In issuing the Proces-Verbal pursuant to Article 13, the
Maritime Affairs Administrator acted as a neutral administrative authority
transferring title of unclaimed or abandoned property to the Debtor. Article 13
does not permit the Maritime Affairs Administrator to convey property owned by
the Republic of France to a third-party, nor does it permit unclaimed property to
be claimed by the Sovereign.

5
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In addition, there are several specific reasons why the procès-verbal

cannot be construed as giving the rescuer a limited or conditional interest in the
artefacts.
20.

First, French law protects private property as a constitutional right

(Declaration of the Rights of Man and of Citizen of August 26th, 1789, art. 2). The
owner of a thing has the absolute right to alienate it (French Civil Code, art. 537
and 544). Case law deduces from these principles that a contractual clause
preventing the owner of a thing from alienating it is valid only if it is temporary
and justified by a legitimate interest (Court of Cassation, 1st Civil Chamber,
October 31st, 2007, n° 05-14238, Bull. Civ. 2007, I, n° 337).
21.

If we transpose this reasoning here, it means the Maritime Affairs

Administrator could not impose on the rescuer it gave the wreck’s property a
perpetual prohibition of alienating it. Such a prohibition could only be in force
for a few years: 24 years later, it would not be in force any more.
22.

Second, contrary to the English legal tradition, in France, the

rights persons can have in chattels or real estate are not unlimited in nature. In
principle, rights in rem are exhaustively enumerated by statutes, such as full
property, joint property, right of the beneficiary of a pledge, etc. Recently, the
French Court of Cassation has ruled that parties can, in a contract, establish a
right of use that is not specifically mentioned in a statute (Court of Cassation, 3rd
Civil Chamber, October 31st, 2012, n° 11-16.304). Nevertheless, this ruling dealt
only with rights of use and the Court later added that, when the beneficiary is
not a natural person, such a right cannot last more than 30 years (Court of
Cassation, 3rd Civil Chamber, January 28th, 2015, n° 14-10.013). In addition, one
6
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must bear in mind that French law ignores the notion of equitable interests in
property.
23.

Thus, under French law and even considering this recent case-law,

the procès-verbal could not create, to the benefit of the French government, a
perpetual interest in the artefacts that would give it the right to oppose their
owner alienating them. Indeed, such an interest would not be a right of use,
since the French government never pretended to use the artifacts. On the
contrary, it delivered them to Titanic Ventures Limited Partnership. This
interest would rather be akin to what is known in the English legal tradition as
an equitable interest which does not exist under French law. Moreover, there
was no contract between the French government and Titanic Ventures Limited
Partnership explicitly creating such a right in rem. Lastly, such a right could not
be perpetual.
24.

Third, the procès-verbal itself does not contain any condition or

reservation. It only states that “the list of the artefacts is exhibited to the
present minutes together with the letter of intent of Titanic Ventures Limited
Partnership dated September 22nd, 1993”.
25.

In this letter of intent, the rescuer explained that “these objects

shall be used only for cultural purposes and shall accordingly not form the
subject matter of any transaction leading to their dispersion (except for the
purposes of an exhibition) and that no such object shall be sold”. It is impossible
to deduce from this affirmation that the rescuer granted the French government
an interest of some sort, that would not be recognized by French law. It cannot
any more be construed as a commitment not to alienate the artefacts, since it is
7

Case 3:16-ap-00183-PMG

Doc 61-1

Filed 07/25/17

Page 9 of 27

not worded as a formal undertaking. Anyway, under French law, perpetual
obligations are forbidden (French Civil Code, art. 1210 and Constitutional
Council, November 9th, 1999, n° 99-419).
26.

Fourth, under article L211-3 of the Code of Relations between the

Public and the Administration, administrative decisions departing from general
rules set out by statutes or by-laws must be motivated. Under article L211-5 of
the same Code, this means that the administration must explain, in writing, the
factual and legal considerations which are the ground for its decision.
27.

Thus, even if we accept, for the sake of argument, that it was legally

possible for the Maritime Affairs Administrator to reserve any right in the
artefacts, had he intended to do so, he would have had to explain, in writing, the
factual and legal considerations that formed the basis for his decision.
28.

However, the procès-verbal contains no written explanation of the

factual and legal considerations upon which its decision was based. The procèsverbal only states that the letter is attached to it. It does not say that the
motivation for its decision is to be found in this attachment. Moreover, the letter
annexed to the procès-verbal only makes some affirmation as to the way the
artefacts shall be used. The letter does not contain a motivation for the procèsverbal, and it does not state the factual and legal ground for the procès-verbal.
29.

In conclusion, (a) the procès-verbal does not state that the French

government retains some interest in the artefacts; (b) even if the administration
had such an intent, the procès-verbal could not validly create such an interest
because (c) this would perpetually infringe on the rights of the artefacts’ owner,
which would contradict fundamental principles of French law; (d) this would
8
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create an equitable interest in chattels that cannot exist under French law; and
(e) the procès-verbal does not provide any motivation, in writing, explaining any
decision to limit the title being transferred.
I declare under penalty of perjury in the United States of America that the
foregoing is true and correct.
30.

Executed on this the 13th day of July, 2017.

DENIS MOURALIS
ANNEXED: documents transmitted by RMST, including the procès-verbal of
October 20, 1993, and two letters
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
In re:
RMS TITANIC, INC. et al., 1

Case No. 3:16-bk-02230-PMG
Chapter 11 (Jointly Administered)

Debtors

RMS TITANIC, INC.
Plaintiff,
vs.

Adv. Pro. No. 3:16-ap-00183-PMG

FRENCH REPUBLIC,
a/k/a REPUBLIC OF FRANCE
Defendant.
DECLARATION OF JESSICA SANDERS
Pursuant to 28 U.S.C. § 1746, I hereby declare as follows:
1.

My name is Jessica Sanders. I am over the age of eighteen years. I have personal

knowledge of, and am competent to testify to, the matters set forth in this Declaration.
2.

I have been employed by Premier Exhibitions, Inc. (“Premier”) since 2007.

3.

I have served as the Corporate Secretary and Vice President of Corporate Affairs

for Premier since 2016. In that capacity, among many other duties, I maintain the records and
documents of Premier and its subsidiaries, including RMS Titanic, Inc. (collectively, the
“Company”).
1

The Debtors in the chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number include: RMS Titanic, Inc. (3162); Premier Exhibitions, Inc. (4922); Premier Exhibitions Management,
LLC (3101); Arts and Exhibitions International, LLC (3101); Premier Exhibitions International, LLC (5075);
Premier Exhibitions NYC, Inc. (9246); Premier Merchandising, LLC (3867); and Dinosaurs Unearthed Corp.
(7309). The Debtors’ service address is 3045 Kingston Court, Suite I, Peachtree Corners, Georgia 30071.
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It is also my responsibility to liaise with Company management and the Premier

Board of Directors and to provide corporate data and information to them where necessary. In
this respect, I am responsible for maintaining and providing institutional knowledge of the
Company.
5.

I have extensive personal knowledge of the litigation pending in the United States

District Court for the Eastern District of Virginia, Norfolk Division (the “EDVA Court”) styled as
R.M.S. TITANIC, INC., Successor in interest to Titanic Ventures, Limited Partnership v. The
Wrecked and Abandoned Vessel, . . Believed to be the RMS TITANIC (the “Salvage Litigation”).
I maintain and review the pleadings in the Salvage Litigation, and work closely with Company
counsel.
6.

I also have personal knowledge of the Company’s appeal to the United States

Court of Appeals for the Fourth Circuit of a July, 2004 decision by the EDVA Court, styled as
R.M.S. Titanic, Inc. v. The Wrecked and Abandoned Vessel, 435 F.3d 521, 528 (4th Cir. 2006)
(the “Appeal”). While I was not employed by the Company during the appeal process which
took place between July, 2004 and January, 2006, I have examined the Company’s corporate
records and informed myself of the facts and circumstances leading to the Appeal.
7.

In July, 2004 the EDVA Court issued an order refusing to recognize the Proces-

Verbal as a legally binding decision, and assuming jurisdiction over the artifacts recovered by
the Company in 1987 (the “EDVA Order”). The EDVA Order was a devastating blow to the
Company, because the EDVA Court refused to recognize the validity of the Proces-Verbal. The
EDVA Order, if not reversed, would have divested from the Company title to the artifacts it
recovered in 1987 (the “Artifacts”), eleven years after title to the Artifacts had been granted to
the Company.

2
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If not reversed, the EDVA Order not only would have divested the Company of

title to the Artifacts, but also would have served as a complete rejection of the six year French
administrative process leading to the issuance of the Proces-Verbal.
9.

Under these circumstances, the Company believed that the Republic of France

would have an interest in the Appeal. The Company, through its counsel, invited the Republic of
France to file an amicus curiae brief in support of the Company’s Appeal. Alain De Foucaud, the
French attorney who represented the Company throughout the French administrative process,
notified the French government of the EDVA Order and formally sought participation in the
Appeal from the French government. The Republic of France showed no interest in what became
of the Artifacts, refusing to assist the Company in the Appeal, refusing to file an amicus brief,
refusing to draft a letter on behalf of the Company, in opposition to the EDVA Order or in
support of the French administrative procedures, and refusing to take any public or private
position on the matter. Those are not the actions of a sovereign with an interest in the Artifacts.
10.

After the Republic of France refused to participate in the Appeal, Alain de

Foucaud filed his own appellate brief as amicus curiae. As stated in his brief, Mr. de Foucaud
participated as an amicus curiae in part, “out of concern for the unwarranted bad light cast on the
law of France” by the EDVA Order.
11.

I have searched the Company records and spoken with company counsel and

former and current company employees to determine the extent to which the Republic of France
has corresponded with the Company regarding, or otherwise expressed an interest in, the
Artifacts since the issuance of the Proces-Verbal. Prior to June, 2016 when the Company filed
for bankruptcy protection, I am not aware of any actions taken by the Republic of France with

3

Case 3:16-ap-00183-PMG

Doc 61-4

Filed 07/25/17

Page 5 of 5

respect to the Artifacts following the issuance of the Proces-Verbal, nor am I aware of any
assertion or claim by the Republic of France that it has a property interest in the Artifacts.
12.

I declare under penalty of perjury in the United States of America that the

foregoing is true and correct.
13.

Executed on this the 25th day of July, 2017.

JESSICA SANDERS
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