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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

Inre:
RMS TITANIC, INC. et al.,' Case No. 3:16-bk-02230-PMG
Chapter 11 (Jointly Administered)
Debtors

RMS TITANIC, INC.,

Plaintiff, Adv. Pro. No. 3:16-ap-00183-PMG
Vs.

FRENCH REPUBLIC,
a/k/a REPUBLIC OF FRANCE,

Defendant.

PLAINTIFF RMS TITANIC, INC.’S MEMORANDUM OF
LAW IN SUPPORT OF ITS (I) MOTION FOR CLERK’S
DEFAULT AGAINST DEFENDANT FRENCH REPUBLIC,
A/K/A REPUBLIC OF FRANCE AND (II) MOTION
FOR DEFAULT JUDGMENT AGAINST DEFENDANT
FRENCH REPUBLIC A/K/A REPUBLIC OF FRANCE

RMS Titanic, Inc., (the “Debtor” or “RMST” and together with its affiliated

debtors listed in footnote 1, the “Debtors”) by undersigned counsel hereby files this

memorandum of law in support of its (I) Motion for Clerk’s Default Against Defendant

French Republic, a/k/a Republic of France [D.E. 10] as amended by Plaintiff RMS

Titanic, Inc.’s Amended Motion for Entry of Clerk’s Default Against Defendant French

Republic, A/K/A Republic of France [D.E. 45] (as amended, the “Motion for Clerk’s

! The Debtors in the chapter 11 cases, along with the last four digits of each Debtor’s federal tax
identification number include: RMS Titanic, Inc. (3162); Premier Exhibitions, Inc. (4922); Premier
Exhibitions Management, LLC (3101); Arts and Exhibitions International, LLC (3101); Premier
Exhibitions International, LLC (5075); Premier Exhibitions NYC, Inc. (9246); Premier Merchandising,
LLC (3867); and Dinosaurs Unearthed Corp. (7309). The Debtors’ service address is 3045 Kingston Court,

Suite I, Peachtree Corners, Georgia 30071.
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Default”) and (II) Motion for Default Judgment Against Defendant French Republic,
a/k/a Republic of France [D.E. 11] as amended by Plaintiff RMS Titanic, Inc.’s Amended
Motion for Default Judgment Against Defendant French Republic, A/K/A Republic of

France (as amended, the “Motion for Default Judgment” and together with the Motion

for Clerk’s Default, the “Default Motions”). In support of the Default Motions, the

Debtors are filing concurrently herewith the Declaration of David P. Stewart, Professor
from Practice at Georgetown University Law Center in Washington, D.C., who has been
retained as an expert consultant by the Debtor to advise on sovereign immunity and
international law issues in this adversary proceeding. In further support of the Default
Motions, the Debtor states the following:
I. INTRODUCTION

The Debtor filed this adversary proceeding seeking declaratory judgment that the
Republic of France® has no interest in Artifacts owned by the Debtor that were recovered
from the wreckage of the R.M.S. Titanic in 1987. The Republic of France has
acknowledged proper service upon it but has failed to appear in this case. It is in default.
The Debtor therefore seeks entry of default judgment declaring that the Republic of
France has no interest in the Artifacts.

This case has generated substantial attention from special interest groups around
the world seeking to advance their policy agendas at the expense of the Debtor’s private

property rights. Not one of these parties has standing to participate in this action.® Not

2 Capitalized terms used but not defined in this Introduction shall have the meaning given to them
elsewhere in this memorandum.
3 Indeed, none are even parties in interest pursuant to 28 U.S.C. § 1109.
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one of them invokes the correct legal standards governing a Debtor’s estate in a Chapter
11 proceeding. Most important, not one of them has ever contended that the Republic of
France has an ownership interest in the Debtor’s Artifacts, nor could they. To be clear,
the R.M.S. Titanic was not a French flagged vessel and did not sink in French waters.
Therefore, France never had a property interest in the Artifacts. The proces verbal® itself
confirms this. France merely served as the forum country that applied the law of the sea
through its administrative procedures, following the decision by the Debtors to land the
1987 expedition vessel in France.

For the second time in the long history of R.M.S. Titanic litigation, France has
consciously abstained from participating in a United States judicial proceeding
concerning the Artifacts. Under the Foreign Sovereign Immunities Act and applicable
bankruptcy law, entry of default judgment is warranted on multiple grounds. First, the
Debtor properly served France under Article 5 of the 1965 Hague Service Convention,’
France elected not to respond within 60 days after service was effected, and France has
not contested the validity of service. Second, Bankruptcy Code section 106(a) provides a
clear waiver of the immunity otherwise afforded the Republic of France under the
Foreign Sovereign Immunities Act. 11 U.S.C. §106(a). Third, this Court has both
subject matter jurisdiction over the proceedings and personal jurisdiction over the

Republic of France, such that the Motion for Default Judgment is properly before the

* The proces verbal, as discussed in more detail below, is the instrument by which the Republic of France
granted title for the Artifacts to the Debtor’s predecessor. The proces verbal is attached at Exhibit B to the
Complaint filed in this adversary proceeding and is further included as part of Exhibit 5 attached hereto.

5 International Conferences (The Hague), Hague Convention of 15 November 1965 on the Service Abroad
of Judicial and Extrajudicial Documents in Civil or Commercial Matters (hereinafter the “Hague
Convention”). For the full text of the Hague Convention, see
https://www.hcch.net/en/instruments/conventions/full-text/?cid=17
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Court. Fourth, default judgment is appropriate at this time as the Debtor has met its
burden of proof. Fifth, pursuant to the Court’s in rem jurisdiction over the Artifacts
under 28 U.S.C. §§ 157 and 1334 (b), this Court is the exclusive forum in which to
resolve issues concerning the Debtor’s property, including the Artifacts.
IL. BACKGROUND

On June 14, 2016 (the “Petition Date”), the Debtors filed voluntary petitions for
relief under chapter 11 of Title 11 of the United States Code, 101 ef seq. (as amended)

(the “Bankruptcy Code”), commencing the above-captioned jointly administered

bankruptcy cases. The Debtors continue to operate their businesses as debtors and
debtors-in-possession. No trustee or examiner has been appointed in the Debtors’
cases.

On June 20, 2016, the Debtors filed their Motion for Order Pursuant to
Bankruptcy Code Sections 105 and 363 and Bankruptcy Rules 6003, 6004, and 9014
Authorizing the Debtors to Market and Sell Certain Titanic Artifacts Free and Clear of
Liens, Claims, and Interests (the “Sale Motion”).

Pursuant to the Sale Motion, the Debtors sought authority to sell free and clear of
claims and interests approximately 2,100 artifacts recovered from the wreckage of the
R.M.S. Titanic in 1987 by Titanic Ventures Limited Partnership (“TVLP”) with
assistance of Institut Francais de Recherche Pour I’Exploitation de la Mer. The
artifacts recovered during the 1987 expedition are referred to herein as the “Artifacts.”

TVLP is the predecessor to the Debtor.
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On July 22, 2016, the Court entered an order denying the Sale Motion without
prejudice and directing the Debtors to file an adversary proceeding in connection with the
sale of the Artifacts [D.E. 102] (the “Sale Order”). In the Sale Order, the Court found
that the Republic of France may assert an interest in the Artifacts, and such interest
warrants the procedural safeguards of an adversary proceeding under Rule 7001, which
provides that any proceeding to determine the validity, priority, or extent of a lien or
other interest in property, or any proceeding seeking a declaratory judgment regarding
any of the foregoing are adversary proceedings. Fed. R. Bankr. P. 7001(2) and (9).

Accordingly, on August 17, 2016, RMST commenced this Adversary
Proceeding by filing a complaint against defendant French Republic a/k/a Republic of

France (“Republic of France” or “France”) [D.E. 1] (the “Complaint”). The

Complaint seeks a declaratory judgment that France has no interest in the Artifacts. As
discussed below, the Republic of France has been properly served but has failed to file
a responsive pleading or appear in this adversary proceeding.
III. ARGUMENT
A. Service of Process under the Hague Convention.
1. Background.

The United States and France are both Contracting States to the Hague
Convention. “The Hague Service Convention is a multilateral treaty that was formulated
in 1964 by the Tenth Session of the Hague Conference of Private International Law.” In
re Mak Petroleum, Inc., 424 B.R. 912, 916 (Bankr. M.D. FL 2010) (quoting

Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 698, 108 S. Ct. 2104, 100
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L. Ed. 2d 722 (1988)). “The purpose of the Hague Convention is ‘to create appropriate
means to ensure that judicial and extrajudicial documents to be served abroad shall be
brought to the notice of the addressee in sufficient time,” and to ‘improve the
organization of mutual judicial assistance for that purpose by simplifying and expediting
the procedure.’” Id.

Article I of the Hague Convention provides that the Convention “shall apply in all
cases, in civil or commercial matters, where there is occasion to transmit a judicial or
extrajudicial document for service abroad.” The Hague Convention, Art. I. “Given the
express purpose of the Hague Convention, the United States Supreme Court has stated
that ‘compliance with the Convention is mandatory in all cases to which it applies.”” In
re Mak Petroleum, Inc., 424 B.R. at 916 (quoting Volkswagenwerk, 486 U.S. at 705).
Because (1) the United States and France are both Contracting States to the Hague
Convention, (2) the Hague Convention applies in all cases where judicial or extrajudicial
documents are transmitted for service abroad in Contracting States, and (3) compliance
with the Hague Convention is mandatory in all cases where it applies, Debtor’s service of
process on the Republic of France is governed by the provisions of the Hague
Convention. Id.

2. France was properly served pursuant to Article 5 of the Hague
Convention.

The Hague Convention provides for service through a number of channels.
Article 2 of the Hague Convention requires each Contracting State to designate a Central
Authority to receive requests for service from other Contracting States. Article 3

“provides that the ‘authority or judicial officer competent under the law of the State in
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which the documents originate shall forward to the Central Authority of the State
addressed a request conforming to the model annexed to the present Convention, without
any requirement of legislation or other equivalent formality.”” Id. at 917. Article 5
“provides that the ‘Central Authority of the State addressed shall itself serve the
document or shall arrange to have it served by an appropriate agency.”” Id. Although
there are a number of other alternative methods of service under the Convention, service
by the Central Authority is the “primary” and preferred channel of service. Malone v.
Highway Star Logistics, Inc., 2009 U.S. Dist. LEXIS 64024, 2009 WL 2139857, at *3
(D.Colo., July 13, 2009).

In compliance with the Hague Convention, France has designated the Ministry of
Justice as the Central Authority to receive requests for service. See Hague Conference on
Private International Law (available at

https://www.hcch.net/en/states/authorities/details3/?aid=256); Blondin v. Dubois, 238

F.3d 153, 159 (2d Cir. 2001) (Ministry of Justice also Central Authority under Hague
Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980).
Article 6 of the Hague Convention requires the Central Authority to complete a
certificate stating that the document has been served, the place and the date of service,
and the person to whom the document was delivered. Article 6 further requires the
Central Authority to return the certificate directly to the applicant. “[R]eturn of a
completed certificate of service is prima facie evidence that the Authority’s service’ was

made in compliance with that country’s law.” In re SI Corp. Secs. Litig., 173 F. Supp. 2d



Case 3:16-ap-00183-PMG Doc 49 Filed 03/24/17 Page 8 of 28

1334, 1357 (N.D. Ga. 2001) (quoting Northrup King Co. v. Compania Productora
Semillas Algodoneras Selectas, S.A., 51 F.3d 1383, 1390 (8th Cir. 1995)).

The Debtor satisfied the primary channel of service under Article 3 of the Hague
Convention to effect service on France.® On January 27, 2017, the Central Authority of
France returned the certificate to the Debtor confirming that service was effected on the
French Ministry of the Environment, Energy and the Sea on December 16, 2017. See,
Exhibit 4 (Certificate of Service) attached hereto. Consequently, the Debtor has properly
effected service on France under the Hague Convention. See Northrup King. Co., 51
F.3d at 1389.

3. France failed to timely respond.
Rule 4 of Federal Rules of Civil Procedure applies to service of a summons and

complaint in bankruptcy proceedings. Fed. R. Bankr. P. 7004. It requires a foreign state

® The Republic of France had actual notice of the proceedings long before the date of service confirmed in
the certificate of return. Dating back to March, 2016, two months before the Debtor filed for bankruptcy
protection, the United States, through its representatives at the National Oceanic and Atmospheric
Administration (“NOAA”), began communicating with French diplomatic officials that the Debtor, at that
time, had contemplated selling certain of its Artifacts. NOAA and the French officials, including the
French Ambassador of Oceans, communicated extensively on this matter. See Exhibit 1 (Periodic Report
of R.M.S. Titanic, Inc. on the Progress of Research and Recovery Operations filed in RMS Titanic, Inc.,
etc. v. The Wrecked and Abandoned Vessel, etc., Civil Action No 2:93cv902 pending in the United States
District Court for the Eastern District of Virginia (the “Periodic Report™)) attached hereto. These
communications continued through Debtor’s filing of the bankruptcy petition, and included discussions
regarding the Adversary Complaint. /d. In addition, the Debtor used a variety of alternative methods of
service to ensure that France had actual notice of the litigation and sufficient time to respond to the
Adversary Complaint should it so choose. For example, on August 31, 2016, a courier attempted hand-
delivery of the Complaint on French Ministry of the Environment, Energy and the Sea, which was rejected.
Also on August 31, 2016, the Debtor mailed a copy of the Adversary Complaint to the French Ministry of
the Environment, Energy and the Sea. See the Default Motions. In July, 2016, counsel for the Debtor
exchanged email correspondence on the matter with Pierre Michel, Science and Technology Attache,
Embassy of France in the United States. On August 23, 2016, the Debtor emailed Mr. Michel a copy of the
Adversary Complaint, and on September 1, 2016, Mr. Michel provided the Adversary Complaint to Marie-
Laurence Navarri, Justice Attache, Embassy of France in the United States. See Exhibit 2 (email
correspondence between Mr. Michel, Ms. Navarri, and counsel for the Debtor) attached hereto. Mr. Michel
and Ms. Navarri are the same diplomats with whom NOAA engaged in extensive correspondence about the
planned sale of Artifacts. See Exhibit 1 (Periodic Report) attached hereto, and Exhibit 3 (email
correspondence between Mr. Michel, Ms. Navarri, and NOAA) attached hereto.
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to be served in accordance with 28 U.S.C. § 1608. Section 1608(d) provides that a
“foreign state” must serve a responsive pleading to a complaint against it within sixty
days of service. The Republic of France is a foreign state. See 28 U.S.C. § 1603(a); see
also 11 U.S.C. § 101(27). As set forth above, service was effected on the Republic of
France on December 16, 2017. See Exhibit 4 (Certificate of Service) attached hereto.
Because France failed to respond within sixty days of service (which was February 14,
2017) or even to date, it is in default.
B. Foreign Sovereign Immunities Act (‘“FSIA”).
1. The Foreign Sovereign Immunities Act Applies.

The FSIA is the exclusive basis for establishing jurisdiction over a foreign state.
Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 493, 103 S.Ct. 1962, 1971, 76
L.Ed.2d 81 (1983). The FSIA provides the basis for asserting jurisdiction over foreign
states in U.S. courts. Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428,
443, 102 L. Ed. 2d 818, 109 S. Ct. 683 (1989); 28 U.S.C. §§ 1604-07, 1609-11. The
statute confers immunity on foreign states either in all cases that do not fall into one of its
specifically enumerated exceptions, or in cases where the immunity is not waived by
federal statute. See 28 U.S.C. 88 1605, 1607; 11 U.S.C. § 106; Hercaire Intern., Inc. v.
Argentina, 821 F.2d 559, 563 (11th Cir. 1987); McKesson HBOC, Inc. v. Islamic
Republic of Iran, 271 F.3d 1101, 1105 (D.C. Cir. 2001); In re Tuli, 172 F.3d 707 (9th Cir.

1999).
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Under the FSIA, a foreign state is “presumptively immune” from suit. Saudi
Arabia v. Nelson, 507 U.S. 349, 355, 113 S. Ct. 1471, 123 L. Ed. 2d 47 (1993). Thus, in
order to establish subject matter jurisdiction under the FSIA, a plaintiff must overcome
that presumption by producing evidence that “the conduct which forms the basis of [the]
complaint falls within one of the statutorily defined exceptions [to immunity].” Butler v.
Sukhoi Co., 579 F.3d 1307, 1312-13 (11th Cir. 2009) (quoting S & Davis, Int’l v.
Republic of Yemen, 218 F.3d 1292, 1293 (11th Cir. 2000)). Generally, whether a
“plaintiff has satisfied [its] burden of production in this regard is determined by looking
at ‘the allegations of the complaint [and] the undisputed facts, if any, placed before the
court by the parties.”” Id. (citing In re Terrorist Attacks on September 11, 2001, 538 F.3d
71, 80 (2d Cir. 2008) (plaintiff has burden of producing evidence showing that, under
exceptions to the FSIA, immunity should not be granted). Once the plaintiff
demonstrates that one of the statutory exceptions to FSIA immunity applies, the burden
then shifts to the defendant to prove, by a preponderance of the evidence, that the
plaintiff's claims do not fall within the exception. See S & Davis Int’l, 218 F.3d at 1300.
“[E]ven if the foreign state does not enter an appearance to assert an immunity defense, a
district court still must determine that immunity is unavailable under this Act.” Verlinden
B.V., 461 U.S. at 495 n.20.

2. 11 U.S.C. § 106(a) establishes a clear statutory waiver of
sovereign immunity in this matter.

This Adversary Complaint is brought pursuant to 11 U.S.C. §§ 105 and 363. The

sole defendant in this matter is the Republic of France. The Republic of France is a

10
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governmental unit for purposes of the Bankruptcy Code, and a “foreign state” for
purposes of the FSIA. See 11 U.S.C. § 101(27); 28 U.S.C. § 1603(a).

On October 22, 1994, 11 U.S.C. § 106, the statutory provision governing
sovereign immunity in bankruptcy cases, was amended. In re Tuli, 172 F.3d at 712. As a
result of the amendment, a foreign state can no longer assert sovereign immunity to the
jurisdiction of the bankruptcy court to most actions under the Bankruptcy Code,
including, as in this matter, proceedings brought pursuant to 11 U.S.C. §§ 105 and 363.
Id. Section 106(a) provides an “unequivocal waiver” of immunity. In re Jove Eng’q,
Inc., 92 F.3d 1539, 1549 (11th Cir. 1996) (holding that § 106 provides unequivocal,
express waiver of sovereign immunity); see also Hardy by & Through IRS v. United
States (In re Hardy), 97 F.3d 1384, 1387-88.

In addition, 11 U.S.C. § 106(a)(5) states that “nothing in this section shall create
any substantive claim for relief or cause of action not otherwise existing under this title,
the Federal Rules of Bankruptcy Procedure, or nonbankruptcy law.” 11 U.S.C. §
106(a)(5). Accordingly, the Debtor “must show that some source outside of § 106
entitles it to relief.” In re Jove Eng’q, Inc., 92 F.3d at 1549. Sections 105 and 363 of the
Bankruptcy Code provide these independent sources of relief. Id.; 11 U.S.C. § 106(a)(5).
Accordingly, section 106(a) of the Bankruptcy Code provides a clear waiver of sovereign
immunity in this case, such that the FSIA does not apply and the Debtors may proceed

against France in the Adversary Proceeding.

11



Case 3:16-ap-00183-PMG Doc 49 Filed 03/24/17 Page 12 of 28

Further, the statutory waiver of immunity under Section 106(a) is consistent with
France’s international legal obligations regarding waiver of sovereign immunity for in
rem bankruptcy proceedings. On January 17, 2007, France signed the 2004 United
Nations Convention on Jurisdictional Immunities of States and Their Property (the “2004
UN Convention”), and approved (ratified) it on August 12, 2011. See

https://treaties.un.org/Pages/ShowMTDSGDetails.aspx ?7src=UNTSONLINE&tabid=2&m

tdsg no=III-13&chapter=3&lang=en.

Article 13 of the 2004 UN Convention in pertinent part states, “[u]nless otherwise
agreed between the States concerned, a State cannot invoke immunity from jurisdiction
before a court of another State which is otherwise competent in a proceeding which
relates to the determination of: ... (c) any right or interest of the State in the

administration of property, such as trust property, the estate of a bankrupt or the

property of a company in the event of its winding up.” (Emphasis Added).” While the
United States is not a party to the 2004 UN Convention, France is, having ratified it in
2011. Consequently, its provisions, including the waiver of immunity in Article 13,
apply to France in relevant proceedings, in the same way that §106(a) applies in these
proceedings.
C. This Court has subject matter and personal jurisdiction over France.
This Court has an affirmative duty to examine its jurisdiction over the parties

when entry of judgment is sought against a party who has failed to plead or otherwise

7 For the full text of the 2004 UN Convention, see
http://legal.un.org/ilc/texts/instruments/english/conventions/4_1_2004.pdf.

12
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defend. Williams v. Life Sav. and Loan, 802 F.2d 1200, 1202 (10th Cir. 1986); In re Tuli,
172 F.3d at 712.
1. Subject Matter Jurisdiction.

This Court has jurisdiction in this adversary proceeding pursuant to 28 U.S.C. §
1334(b) and (e). This adversary proceeding is a core matter pursuant 28 U.S.C. § 157(b).

Further, under 28 U.S.C. § 1330(a), federal district courts have original
jurisdiction without regard to amount in controversy of any nonjury civil action against a
foreign state as defined in section 1603(a) of this title as to any claim for relief in
personam with respect to which the foreign state is not entitled to immunity. 28 U.S.C. §
1330(a).

Accordingly, in order to ascertain whether it has subject-matter jurisdiction, a
court must first determine whether the defendant meets the definition of “foreign state” in
§ 1603(a) and then whether immunity has been waived. If the defendant qualifies and no
waiver of immunity applies, it is immune and the court lacks both personal and subject-
matter jurisdiction (even if proper service has been made). In contrast, if the claimed
immunity is waived and if proper service has been made, the court has personal and
subject-matter jurisdiction. DRFP, LLC v. Republica Bolivariana De Venez., 945 F.
Supp. 2d 890, 901 (S.D. Ohio 2013). As set forth above, the Republic of France is a
foreign state under § 1603(a), and immunity has been waived by statute pursuant to §
106(a). Accordingly, this Court has subject matter jurisdiction over this matter. As set

forth in section 5 below, insofar as this Court has exclusive in rem jurisdiction over the

13
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Debtor pursuant to 28 U.S.C. §§ 157 and 1334 (b), it is the only forum in the world
qualified to rule on the issues raised in the Adversary Complaint.
2. Personal Jurisdiction.

Pursuant to 28 U.S.C. § 1330(b), “[p]ersonal jurisdiction over a foreign state shall
exist as to every claim for relief over which the district courts have jurisdiction under
subsection (a) where service has been made under section 1608 of this title.” This means
that subject-matter jurisdiction, together with valid service, constitutes personal
jurisdiction. DRFP, LLC., 945 F. Supp. 2d at 905 (holding that for the purposes of
statutory jurisdiction, the Foreign Sovereign Immunities Act “makes personal jurisdiction
over a foreign state automatic when an exception to immunity applies and service of
process has been accomplished in accordance with 28 U.S.C. § 1608”). The statutory
approach to personal jurisdiction over foreign states is appropriate because foreign states
are not persons within the meaning of the Due Process Clause. See, e.g., Abelesz v,
Magyar Nemzeti Bank, 692 F.3d 661, 694 (7th Cir. 2012) (holding that “foreign states are
not ‘persons’ entitled to rights under the Due Process Clause™); Frontera Res. Azerbaijan
Corp. v. State Oil Co. of Azerbaijan Republic, 582 F.3d 393, 398-99 (2nd Cir. 2009);
Price v. Socialist People's Libyan Arab Jamahiriya, 294 F.3d 82, 96, 352 U.S. App. D.C.
284 (D.C. Cir. 2002); Continental Cas. Co. v. Argentine Republic, 893 F. Supp. 2d 747,
752 n.12 (E.D. Va. 2012) (“Every circuit court to address the issue has held ‘that foreign
states are not ‘persons’ protected by the Fifth Amendment,” and thus foreign states are
not subject to the minimum contacts analysis prior to the exercise of personal

jurisdiction.”) (internal quotations omitted).

14
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Accordingly, because this Court has subject matter jurisdiction, and the Debtor
has achieved valid service, this Court has personal jurisdiction over the Republic of
France.

D. Debtor has met the legal standards for entry of default judgment.

Rule 55(b) of Federal Rules of Civil Procedure governs defaults and default
judgments and is “rendered applicable in a bankruptcy proceeding by Fed. R. Bankr. P.
7055(b)(2).” O'Neil v. Bahre (In re Holmes & Bahre Paint & Body, Inc.), 558 B.R. 58,
63 (Bankr. D. Conn 2016). Rule 55 “applies specifically to situations where the
defendant ... fails to answer.” Perez v. Wells Fargo N.A., 774 F.3d 1329, 1337 (11th
Circ. 2014). Subsection (a) provides, “[w]hen a party against whom a judgment for
affirmative relief is sought has failed to plead or otherwise defend, and that failure is
shown by affidavit or otherwise, the clerk must enter the party’s default.” Fed. R. Civ. P.
55(a). Rule 55 applies where the court, “has only allegations and no evidence before it.”
D.H. Blair & Co. v. Gottdiener, 462 F.3d 95, 107 (2d Cir. 2006) (internal citation
omitted). Further, 28 U.S.C. § 1608(e) requires that “[n]o judgment by default shall be
entered by a court of the United States . . . against a foreign state, a political subdivision
thereof, or an agency or instrumentality of a foreign state, unless the claimant establishes
his claim or right to relief by evidence satisfactory to the court.” 28 U.S.C. § 1608(e).

Pursuant to Rule 55, a default is an admission of all well-pleaded allegations
against the defaulting party. Perez, 774 F.3d 1329. “While a defendant who defaults
admits all well-pleaded factual allegations, legal conclusions, with no specific factual

allegations, are insufficient to support a default judgment.” See O’Neil, 558 B.R. at 63.

15
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Rule 55(b) permits, but does not require, a court to conduct a hearing before granting
default judgment. Fed. R. Civ. P. 55(b). “In permitting, but not requiring, a [trial] court
to conduct a hearing before ruling on a default judgment, Rule 55(b) commits this
decision to the sound discretion of the [trial] court.” Finkel v. Romanowicz, 577 F.3d 79,
87 (2d Cir. 2009).

The facts and exigencies of this case compel the granting of a default judgment at
this time. The Debtor has alleged sufficient facts to make out a prima facie case that the
Republic of France has no ownership interests in the Artifacts. The Debtor alleges, inter
alia, that it salvaged the Artifacts (Adv. Comp., {11), that it was awarded title to the
Artifacts in 1993 pursuant to a proces verbal (Adv. Comp., | 15), and that the award of
title was unconditional (Adv. Comp., | 26). For purposes of this proceeding on default
under Rule 55, all of these facts are deemed admitted. Perez, 774 F.3d at 1336. Further,
the Debtor has filed the affidavit of Jerome Henshall in support of the Motion for Default

Judgment [D.E. 12] (the “Henshall Affidavit”), which provides any necessary factual

support for each of the above allegations in the Complaint.

To the extent that any of these allegations constitute legal conclusions, which the
Debtor denies, they are all supported by factual allegations and the Henshall Affidavit.
Further, the Debtor hereby submits the declaration of Professor Denis Mouralis, attached

hereto as Exhibit 5 (the “Mouralis Declaration”).® Professor Mouralis is a tenured

Professor of arbitration law, international law and business law at Aix-Marsaille

University in Aix-en-Provence, France. Id., { 2. He teaches courses for LLM degrees

8 The Debtor previously submitted the Mouralis Declaration as an exhibit to its Sale Motion.

16
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(master of laws) and/or LLB degrees (bachelor of laws) in maritime law and international
law. Id. Professor Mouralis confirms that under French law, the proces verbal
constitutes a legally enforceable administrative decision which transferred title to the
Artifacts to the Debtor. Id., 9. The transfer of title is total and unconditional, and does
not assign any rights, liens or encumbrances to any third-parties. Id.q 12.

All of these allegations are now deemed admitted (see Perez, 774 F.3d at 1335-
36) and are further supported by the Henshall Affidavit and Mouralis Declaration. Thus,
the Debtor has proven them for purposes of these default proceedings for purposes of
Rule 55 and 28 U.S.C. § 1608(e). Accordingly, the Debtor is entitled to an Order from
this Court declaring that the Republic of France has no property interests in the Artifacts.
Application of equitable principles justifies an immediate entry of default judgment. A
contrary ruling would fail to serve the interests of the Debtors, the Official Committee of
Unsecured Creditors, and the Official Committee of Equity Holders. As evidenced by
the Monthly Operating Reports filed in the Debtors’ cases, and as previously presented to
the Court by the various constituents to this matter, the administrative costs of
maintaining the Chapter 11 proceedings are draining the Debtors’ capital. A default
judgment at this time furthers the equity principles set forth in 11 U.S.C. § 105(a) to
facilitate an efficient reorganization.

E. This Court is the only proper forum to hear this matter.

1. This Court has exclusive in rem jurisdiction over the Artifacts.
The filing of a bankruptcy petition under 11 U.S.C. §§ 301 creates a bankruptcy

estate. 11 U.S.C. § 541(a). The district court in which the bankruptcy case is commenced
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obtains exclusive in rem jurisdiction over all of the property in the estate. 28 U.S.C. §
1334(e); Hong Kong & Shanghai Banking Corp. v. Simon (In re Simon), 153 F.3d 991,
996 (9th Cir. 1998). Bankruptcy courts have constructive possession of estate property,
no matter where it is located. Katchen v. Landy, 382 U.S. 323, 327, 15 L. Ed. 2d 391, 86
S. Ct. 467 (1966); Commodity Futures Trading Comm'n v. Co Petro Marketing Group,
Inc., 700 F.2d 1279, 1282 (9th Cir. 1983). Protection of in rem jurisdiction is a sufficient
basis for a court to restrain another court's proceedings. Donovan v. City of Dallas, 377
U.S. 408, 412, 12 L. Ed. 2d 409, 84 S. Ct. 1579 (1964). In such cases, “the state or
federal court having custody of such property has exclusive jurisdiction to proceed.” Id.
Protection of the bankruptcy court's in rem jurisdiction over estate property even allows a
bankruptcy court to enjoin an international proceeding. Underwood v. Hilliard (In re
Rimsat, Ltd.), 98 F.3d 956, 961 (7th Cir. 1996). “The efficacy of the bankruptcy
proceeding depends on the court's ability to control and marshal the assets of the debtor
wherever located . . . .” Id. Under this legal framework, this Court is the only forum in
the world in which to determine the rights of the Debtor with respect to the Artifacts.

2. The Navarri letter is irrelevant to these proceedings and
misapplies United States law.

On January 19, 2017, Marie-Laurence Navarri, Justice Attache, Embassy of
France in the United States, sent this Court a letter alleging a myriad of reasons why it
should not proceed with the Adversary Complaint. In the second sentence of her letter,
Ms. Navarri confirms the letter is written “pro se,” or on her own personal behalf.
Duncan v. Poythress, 777 F.2d 1508, 1518 (11th Cir. 1985), cert. denied, 475 U.S. 1129,

106 S. Ct. 1659, (1986) (“the term ‘pro se’ is defined as an individual acting ‘in [her]
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own behalf...”). In her capacity as an individual, not counsel of record for France, Ms.
Navarri has no standing to participate in this matter as she is not a party in interest
pursuant to § 1109, and her letter has no legal effect. In many respects, it appears that in
submitting her letter, Ms. Navarri served as the proxy for NOAA, which similarly has no
standing to participate in this matter. See Exhibit 1 (Periodic Report) attached hereto and
Exhibit 3 (email correspondence between Ms. Navarri and NOAA) attached hereto.
Nevertheless, insofar as Ms. Navarri’s letter misstates every aspect of allegedly
applicable United States law, the Debtor hereby responds to Ms. Navarri’s contentions.

Specifically, Ms. Navarri incorrectly claims: (i) France is immune under the
FSIA; (i1) the relief sought in this Adversary Complaint seeks to disregard or nullify the
proces verbal; and (iii) principles of international comity and the act of state doctrine, as
referenced in Odyssey Marine Exploration, Inc. v. Unidentified Shipwrecked Vessel, 657
F.3d 1159, 1179-1181 (11th Cir. 2011), compel this Court to exercise its discretion not to
proceed with the Adversary Complaint. In every respect, Ms. Navarri misconstrues both
United States law and the relief sought in this Adversary Complaint.

As set forth in detail in Section III.B. supra, the FSIA does not immunize France
from these proceedings. To the contrary, any immunity that France might have been
entitled to is waived by §106(a). Additionally, principles of international comity and the
act of state doctrine are irrelevant to these proceedings, as there is no conflict of laws and

the legality of the proces verbal is not at issue.

19



Case 3:16-ap-00183-PMG Doc 49 Filed 03/24/17 Page 20 of 28

The expressed policy concerns of an individual employed by a foreign
government do not deprive a United States Bankruptcy Court of its right/obligation to
adjudicate the ownership or disposition of tangible property otherwise within the Court's
jurisdiction under U.S. law. Nor should a French tribunal abstain from adjudicating
disposition of privately owned property in France just because a foreign government
asserts it should.

Comity is a doctrine of prudential abstention under which a U.S. court may
recognize “the legislative, executive or judicial acts of another nation, having due regard
both to international duty and convenience, and to the rights of its own citizens.” Hilton
v. Guyot, 159 U.S. 113, 164 (1895). Such deference may be appropriate, for example,
when a court that otherwise has jurisdiction might refrain from exercising that
jurisdiction “with respect to a person or activity having connections with another state
when the exercise of such jurisdiction is unreasonable.”” Hartford Fire Ins. Co. v.
California, 509 U.S. 764, 818—-19 (1993) (quoting Restatement (Third), Foreign Relations
Law of the United States § 403(1)). Cf. Ungaro-Benages v. Dresdner Bank AG, 379 F.3d
1227, 1237 (11th Cir. 2004) (international comity “is an abstention doctrine: A federal
court has jurisdiction but defers to the judgment of an alternative forum.”). It might also
be appropriate in deciding whether to grant recognition of foreign proceedings and
enforcement of foreign court orders. See, e.g., In re Metcalfe & Mansfield Alternative
Investments, 421 B.R. 685 (U.S. Bankruptcy Court, S.D.N.Y. 2010); In re Atlas Shipping

A/S, 404 B.R. 726 (U.S. Bankruptcy Court, S.D.N.Y. 2009).
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Application of international comity may also be appropriate in cases where there
is a “true conflict” between domestic and foreign law. See, In re Simon, 153 F.3d at 999;
see also, United International Holdings Inc. v. Wharf Holdings Ltd., 210 F.3d 1207, 1223
(10th Cir. 2000) (“In general, we will not consider an international comity or choice of
law issue unless there is a ‘true conflict’ between United States law and the relevant
foreign law.”); In re Maxwell Communication Corp., 93 F.3d 1036, 1049 (2d Cir. 1996)
(“International comity comes into play only when there is a true conflict between
American law and that of a foreign jurisdiction.”).

The doctrine of comity has no application in the instant matter because there is no
conflict of laws or jurisdiction, nor is there any relevant foreign proceeding or judgment.
In fact, the Debtor acknowledges and accepts the proces verbal as a lawful instrument
transferring title to the Artifacts to the Debtor.” The Debtor does not seek a judgment
from this Court that the proces verbal was ‘“‘erroneous in law or in fact.” Hilton v. Guyot,
159 U.S. at 163-64. Quite the opposite is true. As the lawful owner of the Artifacts,

Debtor, by the Adversary Complaint, merely seeks an Order confirming the legal effect

® Unlike these proceedings, principles of comity were squarely at issue before the United States District
Court for the Eastern District of Virginia in 2004 (the “EDVA Court”), when that court sought to invalidate
the proces verbal in its entirety. R.M.S. Titanic, Inc. v Wrecked & Abandoned Vessel, 323 F. Supp. 2d 724
(E.D. Va. 2004). In refusing to recognize the French Administrator’s decision to award the Artifacts to
RMST, the EDVA Court concluded that an application of the principles of comity did not justify the
EDVA Court’s recognition of the French administrative proceeding. Id. at 733. On appeal, the United
States Court of Appeals for the Fourth Circuit vacated the EDVA Court Order with respect to the
ownership of the French Artifacts, thus re-confirming the legal effect of the proces verbal and confirming
Debtor’s ownership of the Artifacts. R.M.S. Titanic, Inc. v. The Wrecked and Abandoned Vessel, 435 F.3d
521, 528 (4th Cir. 2006). Even following the attempted invalidation of the proces verbal by the EDVA
Court, the Republic of France elected not to file an amicus brief in the Fourth Circuit supporting the
application of comity and defending as valid the French administrative procedures. France chose to abstain
from those proceedings even though the Debtor invited and urged its participation. The conscious decision
by the Republic of France not to participate in the instant matter is consistent with its abstention between
2004 and 2006.
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of the proces verbal which transferred title to the Artifacts to the Debtor. Because the
Debtor accepts as lawful the transfer instrument, there is no conflict of law, and issues of
comity have no bearing on these proceedings.

Furthermore, the party asserting the applicability of the comity doctrine bears the
burden of proof. Allstate Life Ins. Co. v. Linter Group Ltd., 994 F.2d 996, 999 (2d Cir.
1993). As the Republic of France has consciously defaulted, it has not raised the issue of
comity, let alone met the standard of proof as to its application.

For different reasons, the act of state doctrine and the holding in Odyssey Marine
are irrelevant to these proceedings. Unlike the principles of comity, “[t]he act of state
doctrine is not some vague doctrine of abstention but a ‘principle of decision binding on
federal and state courts alike.’. . . Act of state issues only arise when a court must decide
-- that is, when the outcome of the case turns upon -- the effect of official action by a
foreign sovereign. When that question is not in the case, neither is the act of state
doctrine.” W.S. Kirkpatrick & Co., Inc. v. Env. Tectonics Corp., Int'l, 493 U.S. 400, 406,
110 S. Ct. 701, 107 L. Ed. 2d 818 (1990) (citations omitted). “Courts in the United States
have the power, and ordinarily the obligation, to decide cases and controversies properly
presented to them.” Id. at 409. “The act of state doctrine does not establish an exception
for cases and controversies that may embarrass foreign governments, but merely requires
that, in the process of deciding, the acts of foreign sovereigns taken within their own

jurisdictions shall be deemed valid.” Id.
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The doctrine applies only when a United States court is asked “to declare invalid
the official act of a foreign sovereign performed within its own territory.” Id. at 405
(emphasis added). In other words, it applies only where the legality of an act of a foreign
state is at issue and the outcome of the case turns upon the answer. Where the legality of
an act of a foreign state is not at issue, the act of state doctrine does not apply. Id. at 406.
(see e.g Geophysical Services, Inc. v. TGS-Nopec Geophysical Services, No. 14-1368,
2015 U.S. Dist. LEXIS 151441, *22 (S.D. Texas, Nov. 9, 2015); In re Vitamin C
Antitrust Litigation, 810 F.Supp.2d 522 (E.D. NY. 2011)).

Because the validity of a foreign sovereign act is not at issue in this proceeding,
the doctrine has no application to this case. The Debtor accepts as valid the proces
verbal, as does Ms. Navarri. At issue here is not the legality of the proces verbal, but its
effect in this United States bankruptcy proceeding. Insofar as the outcome of this matter
does not depend on whether the French Government had the authority to issue the proces
verbal, the act of state doctrine does not apply here. Id.

The holding in Odyssey Marine does not impact this case. Odyssey Marine
Exploration, Inc. v. Unidentified Shipwrecked Vessel, 657 F.3d 1159. In Odyssey
Marine, the Eleventh Circuit affirmed the district court’s holding that it lacked in rem
jurisdiction over a wrecked Spanish vessel. The district court lacked subject matter
jurisdiction over the wreck because (i) the wreck and cargo are the remains of a sunken
Spanish warship and are therefore owned by Spain; and (ii) where the res at issue is the
property of a foreign state, the federal courts only have jurisdiction to arrest the res, thus

acquiring in rem jurisdiction, if authorized by the FSIA. Id. at 1171. The court
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concluded that no exception to the FSIA applied for matters involving the attachment and
arrest of Spanish property. Id. at 1179; see also 28 U.S.C. § 1609 (“the property in the
United States of a foreign state shall be immune from attachment arrest and execution”).

In contrast, as confirmed by the proces verbal, the Artifacts were never the
property of France because the R.M.S. Titanic was not a French flagged vessel and
tragically wrecked in international waters.'” See, Exhibit 5 (Mouralis Declaration)
attached hereto. The proces verbal confirms as much, and there has never been dispute
on this issue. Similarly, while no exception to the FSIA applied to attachment of the
Spanish property under 28 U.S.C. § 1609, thus depriving the Odyssey Marine trial court
of in rem jurisdiction, France’s immunity under the FSIA has been clearly and
unequivocally waived by 11 U.S.C. § 106. See, Section II1.B. supra. Consequently, this
Court’s in rem jurisdiction under 28 U.S.C. § 1334(e) is alive and well in these
proceedings.

The “unique interest” and the “specific affront” referenced in Odyssey Marine and
urged by Ms. Navarri in her letter as the basis for this Court’s suggested abstention in

these proceedings only applies where principles of comity “take concrete form,” where

10 Navigable waters that lie inland of a nation's borders are within the nation's complete control, the same as
any real property within its borders. See RMS Titanic, Inc. v. Haver, 171 F.3d 943, 965 (4th Cir. 1999)
(citing United States v. Louisiana, 394 U.S. 11, 22, 22 L. Ed. 2d 44, 89 S. Ct. 773 (1969) (footnote
omitted)). Beyond the territorial waters, where the R.M.S. Titanic wreck occurred, lie the high seas, over
which no nation can exercise sovereignty. Id.; see also United States v. Louisiana, 363 U.S. 1, 33-34, 4 L.
Ed. 2d 1025, 80 S. Ct. 961 (1960) (stating that the “high seas, as distinguished from inland waters, are
generally conceded by modern nations to be subject to the exclusive sovereignty of no single nation”); The
Vinces, 20 F.2d 164, 172 (E.D.S.C. 1927) (stating that the high seas “are the common property of all
nations”). Mutual access to the high seas is firmly etched into the jus gentium. See, e.g., United Nations
Convention on the Law of the Sea, Dec. 10, 1982, 21 L.L.M. 1245, 1286-87 arts. 87, 89 (providing that the
high seas shall be open to all nations and that “no State may validly purport to subject any part of the high
seas to its sovereignty”). The R.M.S. Titanic wrecked in international waters. R.M.S. Titanic, Inc. v.
Wrecked & Abandoned Vessel, 742 F. Supp. 2d 784 , 788 (E.D. Va. 2010). Accordingly, the Republic of
France could not claim any of its property as its own.
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ownership of the property at issue is claimed by the foreign state, and where an exception
to the FSIA does not apply. Republic of the Philippines v. Pimentel, 553 U.S. 851, 866
128 S. Ct. 2180, 2190 (2008). None of these circumstances exists in the instant matter.

3. Diplomatic efforts do not carry the force of law and are
immaterial for purposes of these proceedings.

The diplomatic efforts referenced by Ms. Navarri in her letter do not carry the
force of law in this country, or elsewhere, and are irrelevant to these proceedings. In
1986, Congress passed the Titanic Maritime Memorial Act of 1986, 16 U.S.C. § 450rr et
seq. (the “Act”). The purpose of the Act was “to direct the United States to enter into
negotiations with other interested nations to establish an international agreement which
[would] provide for the designation of the R.M.S. Titanic as an international maritime
memorial, and protect the scientific, cultural, and historical significance of the R.M.S.
Titanic.” 16 U.S.C. § 450rr(b). To that end, the Act directed NOAA “to enter into
consultations with the United Kingdom, France, Canada, and other interested nations to
develop international guidelines for research on, exploration of, and if appropriate,
salvage of the R.M.S. Titanic” that were “consistent with its national and international
scientific, cultural, and historical significance and the purposes” of the Act, and would
promote the safety of people involved with researching/exploring the R.M.S. Titanic site.
16 U.S.C. § 450rr—3(a).

Pursuant to the Act, the United States negotiated the International Agreement
Concerning the Shipwrecked Vessel R.M.S. Titanic with France, Canada and the United
Kingdom, which the United States signed on June 18, 2004, the acceptance of which was

subject to the enactment of implementing legislation by Congress. Agreement
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Concerning the Shipwrecked Vessel RMS Titanic, Nov. 6, 2003, available at
http://www.gc.noaa.gov/documents/titanic-agreement.pdf (the “Treaty”). = However,
Congress never enacted implementing legislation and the Treaty has no legal effect in
this country or elsewhere.!! Pursuant to the Act, the United States, through NOAA, also
developed guidelines “intended to guide the planning and conduct of activities aimed at
R.M.S. Titanic, including exploration, research, and if appropriate, salvage.” NOAA
Guidelines for Research, Exploration and Salvage of RMS Titanic, 66 Fed. Reg. 18905,
18912 (Apr. 12, 2001). “As guidelines, they are advisory in nature” without legal effect.
Id at 18909. Consequently, none of these diplomatic efforts referenced by Ms. Navarri
carries the force of law, nor do they impact these proceedings. More to the point, even if
the Act or the Treaty carried the force of law, which they do not, neither vests a country
with authority to regulate the Debtors’ private property, acquired 24 years ago.
III. CONCLUSION

This adversary proceeding is squarely within this Court’s jurisdiction, and the
Republic of France is not entitled to sovereign immunity. The Republic of France has
been properly served in accordance with US and international law and has chosen not to
respond or participate in this adversary proceeding. Default judgment should be entered

against the Republic of France.

1 The Agreement enters into force when two parties sign and agree to be bound under international law.
The United Kingdom ratified the Agreement on November 6, 2003. The United States never passed
implementing legislation and neither Canada nor France signed the treaty.

26



Case 3:16-ap-00183-PMG Doc 49 Filed 03/24/17 Page 27 of 28

WHEREFORE, the Debtor requests that the Court enter default judgment against
the Republic of France declaring that it has no interest in the Artifacts.

NELSON MULLINS RILEY
& SCARBOROUGH LLP

By /s/ Daniel F. Blanks
Daniel F. Blanks (FL Bar No. 88957)
Lee D. Wedekind, III (FL Bar No. 670588)
50 N. Laura Street, Suite 4100
Jacksonville, Florida 32202
(904) 665-3656 (direct)
(904) 665-3699 (fax)
daniel.blanks @nelsonmullins.com
lee.wedekind @nelsonmullins.com

TROUTMAN SANDERS LLP

Jeffery W. Cavender (Ga. Bar No. 117751)
Stephen S. Roach (Ga. Bar No. 463206)
600 Peachtree Street NE, Suite 5200
Atlanta, GA 30308

(404) 885-3000 (phone)

(404) 962-6990 (fax)

Jeffery.cavender @troutmansanders.com
Stephen.roach @troutmansanders.com

KALEO LEGAL

Brian A. Wainger (Virginia Bar No. 38476)
4456 Corporation Lane

Suite 135

Virginia Beach, VA 23462

757-965-6804

Fax : 757-304-6175

Email: bwainger @kaleolegal.com

Co-Counsel for the Debtors and Debtors in
Possession
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was
electronically filed with the Clerk of the Court using CM/ECF on March 24, 2017. I also
certify that the foregoing document is being served this day on the following counsel of
record via transmission of Electronic Filing generated by CM/ECEF:

Richard R. Thames, Esq.

Robert A. Heekin, Esq.

Thames Markey & Heekin, P.A.

50 N. Laura Street, Suite 1600
Jacksonville, FLL 32202

(904) 358-4000

rrt @tmhlaw.net

rah@tmhlaw.net

Attorneys for Official Committee of
Unsecured Creditors

Peter J. Gurfein, Esq.

Roye Zur, Esq.

Landau Gottfried & Berger LLP

1801 Century Park East, Suite 700

Los Angeles, CA 90067

(310) 557-0050

pgurfein @lgbfirm.com

rzur @lgbfirm.com

Attorneys for Official Committee of Equity
Security Holders of Premier Exhibitions,
Inc.

Via U.S. Mail

Marie-Laurence Navarri

Magistrat de liaison aux Etats-Unis
Justice Attache, French Embassy
4101 Reservoir Road

Washington, D.C. 20007

~#4839-9750-0485~

Avery Samet, Esq.

Jeffrey Chubak, Esq.

Storch Amini & Munves PC

140 East 45th Street, 25th Floor
New York, NY 10017

(212) 490-4100

asamet @samlegal.com

jchubak @samlegal.com

Attorneys for Official Committee of
Unsecured Creditors

Jacob A. Brown, Esq.

Katherine C. Fackler, Esq.

Akerman LLP

50 N. Laura Street, Suite 3100

Jacksonville, FL 32202

(904) 798-3700

jacob.brown @akerman.com

katherine.fackler @akerman.com

Attorneys for the Official Committee of Equity
Security Holders of Premier Exhibitions, Inc.

Ministre de I’Environment,

de I’Energir et de la Mer, Tour A et B
Tour Sequoia, 92055 La Defense CEDEX,
France

/s/ Daniel F. Blanks

Attorney
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EXHIBIT 1

Periodic Report
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January 3, 2017
HAND DELIVERY

Fermmando Galindo, Clerk
United States Districl Court
600 Granby Street

Norfolk, VA 23510

RMS Titanic, Inc.. etc. v. The Wrecked and Abandoned \Vessel, alc
Civil Action No. 2:93cv802

Cear Mr. Galindo:

Enclosed ars a Perzdic Report of R.M.S. Titaric, Inc. on the Progress of Research and
Recovery Cperations which we ask that you file on behalf o* RMS Titanic, lnc. in the sbove-
captioned matter. Copies of saine have been delivered this cay by hand to counsel for the
Government and Chief Judge Smith,

Thark vou far your assistance. With best wishes, | am

Sincerely yaurs,
F

7 [ et~ Nttt ot/
Robert W. McFarland
RMW/kywy
Encl
CC: The Honorable Rebecca B. Smith, Chisf Judge (by hang dalivery)

Kent Porter, Esq. (by hand delivery)
Brian A, ‘Wairger, Esq.

Jireyioodi.oam
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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Nortolk Division

R.M.S. TITANIC, INC.,
guecessor in interest to Titanic
Ventures, limited partnership,
PlainlfT,
Cral Action No. 2:93¢v902

V.

The Wrecked and Abandoned
VYessel, . . .believed to be
Lhe RMS TITANIC, i rem,

Delendani.
PERIODIC REPORT OF R.M.S. TITANIC, INC.

ON THE PROGRESS OF RESEARCH AND
RECOVERY OPERATIONS

NOW COMLS Plaintiff, R.M.S. Titanic, Inc. (*RMST™), by counsel, and files this
“Periodic Report of R.ME, Titanic, Inc, on the Progress of Rescarch and Recevery Operations™
U*Pertodic Report™),

I. Corporale Developmenis

RMST, together with its parent Co-upany, Premier Fxhibitions, Inc. ("Premier™),
continues with its restructur:ng under Coapter 11 of Title 11, 11 17.8.C., §§ 101 &7 seq. (the
“Bankruptey Code™ in the Uniled Stares Bankrupicy Court for the Middle District of Florida in
Jacksonville, Florida (*Bankruptey Courl™). As previously reported to thus Cowrt, on August 17,
2016, the Company Mled an Adversary Complaint against The Republic of Trance in the
Banlrupiey Court secking a declaratory judgment that The Republic of France has no legal right

ar interest in the artifacts recnveared by the Company in ils 1987 expodition to the wrock of the
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CRMSCTTIANIC (the “Adversary Proceeding™), The Adversary Proeceding is in ite carly atapes,
and the Compuary will continue o report matenal developments s they vceur.

II. NOAA Acfivitics

On February 23, 2016, the Company filed a Periodic Report under seal with this Court
which informed the Court about confidential and proprietary matters related to the Company’s
financial condition, and about extensive discussions hetween the Company and NOAA,
Discussions between NOAA and the Company on the topics detailed in that Periodic Report
conlinued on a regular basis through the end of June, 2016, and included exlensive conversalions
regarding considerations by the Company to sell certain artifacis contained within the 1987
artifact collection (referred to in the Covenants and Conditions, and herein as the “French ['itanic
Artifact Collection™). The Company informed NOAA about its then financial condition af the
fi=st meeting of the partics on Junwary 7, 2016, and proviced consisient updates belween January
and June, 2016. 'I'he Company notified NOAA immediately of its Chapter 11 filing on June 14,
2016.

Shortly afler the bankruptey filing, the Company continued to engage ir extensive
discussions with NOAA abowt the scope and enforceability of the Covenants and Condirions
inside of a bankrupicy, and aboul the likely effort by the Company to seek judicial autherization
trom the Bankruptcy Court to sell artifacts trom the brench Titanic Artitact Collection. Lbe topic
of a potential sale of artifacts trom the French Titanic Artifact Collection was discussed at the
parties’ first meeting in Washingten, DC on January 7, 2016, and centinued until June 20, 2016,

vhen the Company filed with the Bankruptey Courrt its maotion for authorization to sell certain

items in the I'rench T'itanic Artifact Collection,

]
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The Company engaged in theee discussions with NOAA 1n pood faith, 10 honot and
uphold lhose pruvisiens i the Covenanls and Conditions seeking to vest in NOAA oversight of
compliance with the Covenants and Canditians, See Covenants and Conditions, Section ¥V, [
continuously apprising NOAA of the Company’s most sensitive information. the Company
sinularly sovght to satisfy this Court’s desire to have an open and free exchange of intormation
with NOAA regarding the Company and its Titanic-related activities. Tn thus respect, all of these
discussions belween NOAA and the Company were condilioned upun, and subject 0 a Non-
Discloswre Agreement ("NDA™ entered inlo on Jenuary 7, 2016 besween the United Staies
Department of Commerce and the Company. Sze, Exhibit A, attached hereto.

Pursuant to a subpoena issued by the Company on Seplember 2, 2016, to NOAA in the
Adversary Proceeding, on or about October 7, 2016, WOAA produced a series of documents to
the Company, The prodaced documents reveal a disturbing disregand by NOAA and ils
employees of the NDA, in an effori to coalesce an international oppesition fo the Company's
efforts to sell certain of the artifacts within the French Titanic Artifact Collection. Puiting aside
for the moment the Company’s legal rights and remedies with respect to NOAA’s breach of the
NDA, RMST interprets the Covenants and Conditions as imposing on it the obligation to inform
this Court of NOAA's actions.

On June 1, 2016, two weeks before the bankruptey filing. NOAA advised the Company
that 1t needed 1o provide The Republic of France adequate notice in advance of any sale of the
artifacts from the lirench 'Iitaric Arrifact Callection, The Company assured NOAA that it would
provide NOAA advance natice of any sale, such that NOAA would have the opporiunity ta
provide similar notice to The Republic of France. The Company adviscd NOAA, however, that jt

would be ingppropriate for NOAA W notify France ol a possidle sale ol cerlain of the French
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Tizaaic Artifaet Collection at that time, as the Company had not made a fina! decision on a
possible sale. RMST remindad NOAA that all such discussions between NOAA and the
Company were the subject of the NDA.!

Or June 16, two days after the bankruptey filing, NOAA asked the Company to release
fiom seal the documents contzined in the February 23, 2016 Periodic Report, and to relieve
NOAA of'its dutivs under the NDA, claiming the seal over the documents, together with the
NDA, inhibited NOAA's ability to participate in the bankruptcy proceedings. The Company
dcrﬂcc’ NOAA’s .r;:q'ucsls, bath with respeet 1o unscaling the doeuments and eelicving NOAA of
its obligations under the NDA. During that same meeting, though, in an effort to relieve NOAA
of its perceived confiict in maintaining its diplomatic responsibilitics to The Republic of France
on the one hand, while complying with 115 .cgal duties under the NDA on the ot~er hand. the
Company allowed NOAA to inform The Republic of France of the Company’s intentior: to sell
certain arlifacts frorm the French Titanic Artfac: Collection. The Company granted this
authorization 10 NOAA on this June 1%, 2016 ¢z | becaizse *- had decidec 10 move the
Bankruptcy Court for authorization to sell certain items in the French Titanie Artifact Cellection,
and intended to file such motion immediately.

RMST has now learned that months before June 16, 2016, NOAA had disregarded the
NDA, and deliberately misled the Company in order 10 extract from the Company confidential
information to he used by NOAA in very calculated and public appesition te the Company’s
cfforts to sell within the bankiuptey proccedings cerain artifacts from the French Titanic Artifact
Collection. In doing so, NOAA breached its duties to the Company, to the public interest as

required under the Covenants and Conditions, and {o this Court.

L hese details, and cthier moedy detadls sunmarized in this Perivdle Repost, are docurnented jin the Minules af the
paities” meesings, prepared by NOAA as part of a documentaron procedure agreed w by ke panies.
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‘The Company has learned that NOAA informed The Republic of France of the possible
sale of artifacts ar least as early ns March, 2016, and recruited members in France's highest
diplomatic levels to opposc RMST' s cfforts. Indeed, between March and June, 2016, belore the
Company liad determired how it intended 1o proceed, NOAA uscd the Company as an
unknowing pawn iu an intermatcngzi, diplomatic chess game, secking to prevent a szle of any
artifacis trom the Fiench Titanic Artitact Collection.

On March 28, 2016, NOAA representatives emailed Pierre Michel, Science and
Technology Attache, Embassy of Yrasnee in the United States, regarding “u possible sale of the
1987 Franch Collecrion for commercial purposes that would violate the award of the French
Tribunal as well as the 2001 UNESCO Convention.” See¢, Exhibil B attached hereto, Mr. Michel
responded the next day that he had notified Mr. Serge Segura, the French Ambassador of Qceans
of the “possible sale.” See, Exhibit C allached heretlo. NOAA represcutatives subsequently
ievited Mr, M-chel and Ambassdor Segura to participate in a conference call to d:scuss how the
parties could prevent such a sale, See. Fxhihit B. Based vn the limited *:: Jormation currently
available to it, the Company cannot vet cotormine the 1] extent of tae eclluboration between
NQAA and France in the Spring of 2016, bu! ‘hese documents confirm improper
conununicatior s, in violation of the NDA, abeut a then-theoretical event.

On June 15, 2016, NOAA informed Pierre Michel not only that the Company had filed
Tor bankruptey, but lkal the Company intended to seek authorization from the Bankruprey Court
to sell cevlain urlifuels [rom the French Titanic Artifact Collection. See, Exhibil D, sltacked
hereta, This amail tollowed the Compumy’s Time 1 insistence that NOA A adherc 1o the NTJA,
ané preceded by ore day the Company’s authorization o share such miormation with ‘The

Republic of France.
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NOAA's improper communications paid dividends, at jeast temporarily deterring the
Company's efforts to sell certain artifacts in the French Titanic Artifact Collection inside the
bankruptey. On the morming of July 12, just hours before a hearing in the Bankruptey Court on
the Company’s motion for authorization to sell certain artifacts, the United States Government
filed a pleading with the Bankruptey Court, attaching a July §, 2016 letter fromi the Embassy of
France. See Exhibil E attached hereto. The lerter opposes a sale of the artifacts on a number of
grounds, including on the basis of a provision in the 1987 Charter Party Agreement between
IFREMER and the Company, Four months carlicr, legal counsel far NOAA obtained from PIL
Nargeolet a copy of the Charter Party Agreement, and an interpretstion of the provision
addressed by The Republic of France in its letter. Sece, Exhibii F attached fereto. P.H. Narpeolet
led Lhe 1987 expedition. He has been an employes of RMS'L for at least six vears, and for many
years before that served as an independent contractor to the Company, [cpal vounsel for NOAA
conzacled Mr. Nargeolet, acquired a copy of the Charter Party Agreement from him, and

onlained Mr. Nargeolet's input and interpretation of it without even adyising the Company. let

of this conduct after it received and reviewed NOAA s document production.

On December 14, 2016, the Company received a letter from: Mechtild Rossler, Director
Culture Sector, Unired Nations Educational, Scientific and Cultural Organization (“UNESCO”),
in which Ms. Rossler suggests that a future sale of any Titanic artifacts “alone or via a court”
may violate the 2001 UNESCO Convention, See, Exhibit G attached hersto. That Ms, Rossler's
exprassed position is withoul legal merit i3 acside the point for the purposes of this Pariodic

Report. See e g. Januvary 3, 2017 letter from Company counsel to Ms. Rossler, attached hereto as
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Exhibit H. Of more concern is that the positions expressed in Ms. Rossier's letter mirror the
poinis outlined in NOAA’'s March 28, 2016 ietter, attached hercto ag Exhibit B. 2

The actions set forth above viclate the letter and spint of the NDA and raise iegitimate
questions about the conduct and factics of a United States Federal Agency. LThe actions also
warranl this Courl’s consideration as 10 whether NOAA should continue to gct in an oversight
cupacily for ihis Court vis a vis the Covennnts and Conditions. The Compuny welcomes the
opportunity to appear hefore the Court to further discuss these matters, and looks forward to
hosting the Court and representatives of NOAA in Atlanta on January 9, 2017,

WHEREFORE, RMST submits this Periodic Report for the Court’s information and

consideration.
Respectfully submitted,
R.M.S. TITANIC, INC.
By Counseal

Counsel:

Robert W. McFurland (VSB #24021)
MeGuireWoods LLP

9000 World Trade Center

Nortolk, VA 23510

757/640-3716

Brian A. Wainger {(VSB #38476)
Kaleo Legal
4456 Corporation Lane, Suite 135
Virginia Reach, VA 23462
7571063-6804

F lr :_.ri“_:_- ‘r..l"l--;_,-'lr-l-' —::l._._,{_{‘_,.-".
Robert W, McFarland

2 Following the Compuny’s June 20, 2016 melion lor suthorizalion rom the Bunkrupley Ceurt wo sell curlain
artitacty, MOAA slepped up ils wrilten communication wilk France and is e:Torls Le block sceh g vale, NOAA’y
cffocts include extensive dialogue abeout the letter from the Tbazssy of France, attached hereto as Exhibit (3, as vell
as commumsations semrding the Company's positions ard the rulings of the Bankrupley Courl. NOAA s post-Junc
20 netions do nol appear (0 vialme the WTIA o implicate other impedper pracrices, and theretore are noT e subject
of this secticn o7 tas Periodic Repoi,
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CERTIFICATION

I hereby certify that a copy of the forcgeing has been hand delivered this day to Kent
Porter, Esq., U.S. Aliorney’s Ollice, 8000 World Trade Cenler, Noclolk, YA 23510, this ¢ day
of Tanuary, 2017,

-'_"" - 7
z/ A T Qi tls p:.-f"llr
Rohert W, MeFarland

BET200_1
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EXHIBIT A



Case 3:16-ap-00183-PMG Doc 49-1 Filed 03/24/17 Page 12 of 42

NONDISCLOSURE AGREEMENT

THIS NONDISCLOSURE AGREEMENT (*Agreement”) is entered into as of January ~], 2016,
by and berarzen Premier Exhibltions, Ine. (“Pramier™) and the United States Department ol
Commerce (“Commerce™).

WHEREAS, (Premier) is providing information it deems proprietary to Commeree [or an official

purpose of Commeree, o LM
. p..!f’l( b 1 *
and in consideration of Lhe [oregoing, the parlies agree: ,y( qyz\,( Fa ’,.»-[-3
FYa \U}
1. Premier scknowledpes and-agrees that: ;
1

£
{2) All infcrmation provided by Premier to Commerce gl the meeting on January 7, 2016
shall be deamed conlidentiul and propriztary.
(b) Premier has Informed Commercee tha it derjves significant ecanomic value from this
Proprietary Data, not being known to the publie;
(e} Premier has informeid Comunerce that any disclosure or unnutharized use of the
Premier Proprietary Data could cause harry and loss to Premier;

2, Commeice acknowledpes and agrees:

(a} to disclose the Premier Proprietary Data only lo those of its eraployees with a need 1o
know and to protect the dala to the extent permitted by Iaw;

(b) 10 not disclose, reveal, report, publish or transier, direetly or indirectly, any ot the
Premier Proprietary Daln to any other person or entity, or allow any third-Pariy access
fo the Fremier Proprietary Dats o the exlent permitted by law.

3 This agreement is made under and shall be governed by the laws of the United States

This Agreement may he amended by written agreement signed by bath Parties hereto.

4. This Agreement may be terminated imumediately by either pariy upon written

notification to the other party. Such termination shall not atTect Commerce’s duties with

respect to proprictary information provided by Premier prior to lermination.

5 This Agreement jimposes no obligation upon Commerce with respeet to information that:

(a} wes in Commerce’s possession before reccipl from Premier,

(b) is or becomes o matler of public knowledge,

(¢} is received by Commerce from a third party without a duty of confidentiality;

{d) is disclosed by Premier to a thivd party without @ duty of confidentialicy on (e third
party;

(el is disclosed by Commaerce with Premic’s prior written approvel;

(I3 15 required by lew to e disclosed,
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0. These provisions are eensistent witl end do not superscde, conflict with, or otherwise
alter the employee obligations, rights, er liabilities created by existing statute or
Executive order relating to (1) classified information, (2) communications wo Congress,
(3 the reporting to an Inspector General of a vinlation of any law, rule, or regulation, or
mismanagermient, a gross wasie of funds, an abuse of authority, or a substantial and
specific danger 1o public health ar safoty, er (4) any other whistleblower protection. The
definitions, requirements, obligations, righls, sanctions, and liabilities created by
controlling Executive orders and statulory provisions are incorporated into this agreement
and are controlling, This paragraph ghall not be eonstrued o authorize the withholding of
information frorm Congress or the taking ol any personnc! action ageinst an cmployee
who tiscloses information to Conmess.

7. This agreement Zoes nat bar disclosuses ro Congress or to-an authorized olficial of an
exacttive ageney or lhe Department ol Justice thal are essential to reporting a substantial
viclation of law.

N WITNESS WHERFEQF, this Agreement hays been execuled by the Parties heretg, as off
the day end year first above written.

US Department of Commerce

By (gignature); (lm‘:l.«i, f_ £ [ s -fr’fgﬁua. :

Name (print): _ 3o elsic (el el

Titte: _____Acbtecney - Adviser | A0AA

Ar”h
S
=

Date: ] ) "

Premier Exhibitions, Ine. -

By (signuture): _\r\flk_zl)\_k s / Q—"_\

St L e

- 1

Mg {prinl):; _ N (*\-\(le\ | A{\L—

Jq g . ) -
Tie:_ CEal pud - e

Dete: 7] Zeal
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EXHIBIT B
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B3 ti2014 Natlonal Qeearie o Aimosoherle Admirlstrallon Mall - Fwd: FACT-Q
MOAA PI0001

Ole Varmer - NOAA Faderal <ole.varmeri@noaa.gov>

Fwd: FACT-O

Catherine Marzin - NOAA Federal <catherine. marzin@noza.gov> ten, Mar 28, 2016 al 7:28 PM
To: James Delgado - NOAA Federal <James.Delgado@noaa.gov>
Ce: Cle Varmar - NOAA Federal <Ole.Vammer@noaa.gov>

Hi wim,

Per our discussion this moming, | asked Pierre for a possible contact on Titanlc related issues. e asked the tig gun
and asked Serge Sequra, the new French Ccean Ambaszador for help, I1's preity high up.

c

Forwarded massige
Fram: Plerre Michel <aftache-envt@ambascience-usa.arg>

Dzte: Monday, March 28, 2016

Subject; RE: FACT-O

To: serge.segura@diplomatia. gouv. fr

Cc: Minh-Ha Pham <conselller@ambascience-usa.org>, Clément Lefort <deputy-envi@ambascisnce-usa. org>, Vincent
Dedporte <Vincent. DELPORTE @adgtrescr.gouv.fr>, "Catherine. Marzin" <cathesine. mazin@noaza.gov>, GAILL Francoise
<Francoise. GAILL@cnis-dir. fr>

Monsieur 'Ambassadeur, Char Collégus,

Je suis ravi de vair que la note diplomatigue FACTS nous a permis de rentrer en contact &t je me réjouls de l'intérét que
vous portez & l'iniliztive FACT-C. Neus travalllons effectlvement étroitement avec Frangoise Galll a la préparation du
prochain événsment gui aura fiau & lautomne en partenar'at avas 1a NOAA, Cijoint le compte-rendu de notre demigre
réunion avec des rapréseniants de celte agence | nolre principale imerdccutrice (frangaise) au seln de la NOAA esl
Catherine Marzin en come oe ce message (departement des aires marines protégées), Les dvéraments FACT-O
abordent des dimensions qul dépassent largement la sphére scicntifique et vetre rdle en tant qu'Ambagsadeur chargé
des océans s'avérera précisux peur mohlliser des acteurs non scientifigues avec lesquels nous avons trés pau
d'interacticns.

L'un des thémas de notre orachain FACT-O sera ['archéolagie marine et le patrimoine marin. ce sujet 2st au carreiour
des préoccupations historiques et scientifiques car les épaves sont des oasls de biodiversilé qui intéressent becaucoup
les biologistes. La France a signéd avec la NOAA un Memorandum of Understancing sur les ares marines pretégges (ol-
joint) et ls prochaine étape serait un MOU sur Yexploration des épaves marnes francaises au large des cites
améncaines que nous amenons prézenter kora de atelier FACT-0. Mon collégue Vincerd Delporte, représentant le
IiEEM au seln de I'ambassace, a tenté de contacter le ministére de lz culture pour les sensibiliser au sujet mais sans
succds fusqu'a présent. Les Etats Unls ont dé&ja signé un accord du méme type avec FEspagne {cl4oint] €l si vous
pouviez intercéder auprds des oorsornes en charge de cette question au ministare de 1a culture, nous vous en serions
recsnoaissants.

Sur le mé&me registre, ia NOAA nous demande guelle serait la personne de contact gl sult [a convention intemationale
sur lo Titanic. 1l semble que la collection frangaise de 1887 sclt potentiellement mise en vente a des fins commerciales
en nfraction avec la loi frangaise et la convention de 2001 de IUNESCO

Je vous avoue ma lofale Incompétence sur ceg sujeis qui doivent vous élie plus Taimiliers compte tenu de voire
precedente position de Sous-Directeur en charge du droit de la mer.

NOAS GO000!
Hiltesitmall goagle cormima Lw Fuis 28k cfc7ascach &vlow= pifes_Irom= satnedne. marirt4onoas govaes o= ole.varmer %40noaggovEas_g zeperalor=s... 13
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87312016 Matona Cocaric enc Amespreric Acminisralon Mall - Fad FACTO

Je voll e85 ar avance pour votre dclairage et le soltien que vous pourrez rous accorder dans la réalisation du
programme FACT-0 et je resie a vatre dispasition pour plus d'informations,

Bizn cordialermnent,

Fierre Michel
Anacheé paur la Sclence etfla Tecnnelogie
Ampassade da France aux Etals Urig

Tei: =1 202 944 G216

wwn fIBNCe-scienca.nr

De : SEGURA Serge [mailto: serge.sequra@diplomatie.gouv. fr]
Envoye ; mercredi 23 mars 2016 12:52

A : MICHEL Plerre; LEFORT Clément

Objet : FACT-O

Chers celliggues,

J'avals lu avec beaucoup dintérét en son lemps votre ND 2018-019704 sur volre initfative FACT-O.

J'ai creisé trop rapidement Frangolse GAILL a son ratour de Washington qui m'a dit tout le blen gu'elle pensalt de cette
initiative el de votre action. Elle me demandait dans le mame temps si Jenvisageals de me joindre a cette aclion.

fMalheurausement nous n'avons cu discuter Hus avant mais je la reverrai bientdt plus lenguement,

A ia leclure de volre ND, il epperal due FACT-C est une opération sclentifique vis-a-vis de laquelle je ne vels pas, a
pricti la valeur ajoutés gue je pourral amporter ;

Je voudrais donz savoi- si vos projets sont maintenant plus précis et, trks franchement et aans langue de beis, ai vous
pensez qu'une des manlfestations d2 ce cycle pounait trouver un intérél quelcongse & ma présence.

Si volre réponse est négalive, | | le comprendrai aisément puisque je n'ai aucune compétance scientifique sauf si veus
appelez le dro't 2t |a diptomatie des sciences {1} En revanche, si vous pensez wile d'apponer 4 un des dékat une
appreche aure gus stictemsnt sclentifique et qui serait & ma compeéience | indiquez le mal el nous vetons 3lcrs
ensemble si la choze est ervisageable.

Mous aurez Compris men intérét pour votee initiative, ainsi cue ma volonte d &tre ulile szns pour auanl miimposer. Jdz
vous fais done co~fiaxe pour ime dire ce qu'll e est, de sorte A ¢@ que je r'zi pas de regrets par 1a auite,

Bien ¢ord alemant

MCAN GOO002
rripa . fmaLgtogle. oo allwihi7ui=25 k=dsa7 soeach &\l 2 piéans_from > catrer ne.marzinisaimoas govies_to=cle varmer ¥4inoss.gwias_sizeoperakr=s... 23
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v

Gl Mallona Ccesnr ard Atmosptanc Agminlsiration Mail - Fud FACT-O
NOASL JCO003

Serge Ségura

Ambassadeur chargé des oceans

Ministére des affaires étrangdres e du déveloprament international
37 Quai d'Orsay

75700 Paris 075P

(FRANCE)

fel: +33(0) 14317 7165 -+33{0) 559 66 8182
email : serge. segura@diplomatie.gouv.fr

Likersd r_‘nm » Braverritd
Pr;mumm?w

Climate Team Lead

NOAA Office of National Marine Sanctuaries

1305 East Wast Highway

Silver Spring D 20910

Tel: (240) 5330673 - Plaase note the new phone numbar

3 attachments

i Minutes of the meeting v2.docx
* 16K

f) 20130417_Signed_Spain MOU_English.pdf
436K

) MOA-2010-003 #7891 France fully signed. pdf
136BK

MO T00C03
Hpssfimall.google comima wWOiui= 28k=dio 7aseachvlew= v&as_rome=catherine marirS4nonn govlas_tos ola varmer Sd0noga govlas_sizeopsatcr=s _ 373
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EXHIBIT C
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Bralzie Nanondl e enc Mmespher ¢ Admicesiraticn K ail - e More Thanc
NOAA CCO004

r DOle Varmer - NOAA Fedseral <ole.varmsr@noaa gov>

Re: More Titanic

Catherine.Marzin <catnerine.marzing@noaa.gov= Tue, #Mar 29, 2016 at 12:21 =M
To: Pieime Michel <attache-envi@ambascience-usa.crg-

Cc: James Delgado <Jamas.Delgado@nroaa. gov>, Gonzalo Cid - NOAA Federal <gonzalo.cid@noaa.gov>, Clément Lefort
<depuly-spvi@ambascience-usa.org>, Ole Varmer <Ofe.Varmen@ncaa. gov>

Hi Fierre,

Tharks so much for reaching out to Serge Segura on our effort and on the Titanic issue. As luck would have it, Ole
Varmer (CCed here), NOAA's lead attomey on the marifime haritage including the Titanlc negotistions will be working on
the new MOU for us. Cle was especially happy to hear of your email to Amtassador Segura, who was then his French
counterpart as the lead negotlater for Francs on the Titanlec Agreement Below additional background information Ole

sharad on the RMS Titanic,

If Ambassador Sergura is Interested in getting involved, we wodd be happy to set up a follow up conference
call/gotomesting/webex/Google Hangout to discuss both the MOU in general and the Titanic in particular {Ole suggested
that perhaps the Titanic coudd even be Integrated into the MOU.

I am lnoking forward to our call tomoromw,
Bast,

Catharine

1} The award by the French Administratlve Tribunal to Titanlc Venturss [now RMST] of the artifacts salvaged on the
1987 expedilion on conditions that they will be conserved for cultural purposes and will not be sold for commercial
purnoses hitp /fwawwlge . noaa. govidocuments/092293-french_award.pdf A commercial sale of it woudd violale tha
cordition of the award and call into question RMST title to the adifacts.

2} The Charter Agreement with IFREMER where the French Institute had slmilar condlitions as a threshold requi-ement
for the 1987 expedition. Se2 eltached (The Charterars [TV/RMST] shall not sell the artifacte collected by Owners to any
individual or private collector, but shall use them only for exhibition purposes. However the collection may be sold to any
entity that will make therm available for exhibltien to the public.}

3) The sale of the 1967 French Anifact Collection for commerclal purposes would also he a viclatian of the 2021

UNESCO Convention on Underwater Clltural Hertiage and Inconsistent with the Intematicnal Agreement on Titanic that
was negoiiated between France, the United Kingdom, Canada and the United States. See hitp:ifwwn ge.noaa.govigeil_
titaniz~intl htmi ana hitp:/portal unesco.org/en/ev.php-LIRL_IT= 135208 UKL_CO=00_TOPIC&URL_SECTION=201.htmi

On 3/2%2018 11:46 AM, Pisrre Michel wrote:

Hi Catherine,

I wrote vesterday to Serge Scgura, cur now Ambassador for acesns affairs {message attached). H= was
fermeriy, divector of Maritire Legal Affairs at the Ministry of Foreign Affairs, He is ocn vacstions right
now bul he sheuld be able o answer ina lfew days.,

Best,

Plerre

PO, G000
htipa el google comimail Uiy 7Li= 28i k=did7easachByiow= piia_from=calfer ne.marzi-dedlnoaagovias_to=cle varmerSadlnnns govies sizeoperalur=s...
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Nadionsl OCexse and AFmosphens AGmrEsl Eion Man - He More [ranic
MOAR GUU00E

Piere MITHEL
Science and Technology Attachs
Embassy of France in the United States

Tel ;202 944 62 18

hitp:./heww. france-science.org!

De : Catherine.iarzin [mailto:catherine.marzin@noaa.gov)

Envoyé : Monday, March 28, 2016 1:36 PM

A ; Pierre Michel <attache-emvi@ambascience-usa.org>

Ct : James Delgado <James. Delgade@nosa.gove; Gonzalo Cid - NJAA Tederal
<ganzalo.cid@noaa.gov=

Ohjet : Fwd: Re: More Tianlc

Hi Plerre,

A separate top.c but relaled to our MOU on maritime heritage. Wa were wonderlng who would be the poinl

of coatact in France o address Tltanic refatad guestions (see below)?
Sest,

Catherine

—— Fonwzreed Alessage

SubjectRe; Mere Titanic
Date:Won, 28 Mar 2016 120725 -0400
Fram:James Celgado - NOAA Federal < ames. delgado@noas.goyv=

To:Clz Varmer - NOAA Federal <ole.vamer@noad.gov>, Gaiherine Marzin
~gatherng marzin@noaa, yove

Hi

Jus:n from & moring of zoctors {skhou dar). I'm copying Catherine as siie is mere In touch with the
Embassy folks and can advise us.

NCAM D0O005

a‘:
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ATEIS Natieng Opaase g7 Amosahens Adminsysion Mell - Re; ¢dcre Titmle

MY 020008

On Man, Mar 28, 2016 at 10:25 AM, Ole VVarmer - NOAA Federal <ole. varmer@noaa.gov> wrole:
Jim,

In regard to MOU with France, do you have a
POC that you feel comfortable talking about the
Titanic situation and giving them a heads up on
the possible sale of the 1987 French Collection
for commercial purposes that would violate the
-award of the French Tribunal as well as the 2001
UNESCO Convention?

On Mon, Mar 14, 2015 &t 6:55 AM, James Debgado - NOAA Federal <james delgado@noaa.govs wrote;

Dear Jenya:

Here's what | undersiand abeat the Act and the treaty. | am copying Ole Varmer as he can correct
and add to thls. Cle Is the best sourge cn this and other aspacts of Titanic law.

1. The idea of the Act was concaived by Ballard somewhere shortly after (he Discovery expedition. |.s.
ha was qulte prophetic when he began think azout legal siatus of the Titanic antifacts yet in 1985,
before any real saivage operalion took place.

Ballard appeared before Congress and aigued against any salvage. He proposed making il a
memcrial. The Titanic Memonal Act was then passed and expressed the WISHES of Congress. It is
nct a Bincirg law in regard to regulating the wrack, which was then and tc this day enly regulzted

© under Admiralty Law. A kay aspect of that legislaiion. however, was ihe expressec desire o!
Congress for an inlemational agreemerit, and for NOAA 1o bs Involved in determining standards, Ole
was and remains NOAA's key person with all of that,

2. He then approached Congress and NOAA with this idea.

I am not surs of who had the Idea, Mare than likely, Ballard apgroached key Congrassmsen and their
. aides drafted the legislation. MOAA was narred in the legislation, tut | am "ot sure that NOAA

i1 oreguestec that, | wag in tho Mationz! Park Service at the time, and we supported the leg s ation, but
. thara was maally no olan to mova foward until Ole eane alang.

3. On a basis of It, your group (you, Ole, Ash Roach, Robart Grenler et al.) deveisped the draff freaty in
L1986 (7).
I
o
NDAA BO000E
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Natoral Oceanc and Almosghenc Adm ralretlon Mall - Ke klose Titamc

Y9 dratt treaty was prepared in a side room after a meeting of varlous Intemational experts called by
fhe Nationzl Maritime Museum, Greenwich n the UK in 19€6 as | recall. | had supgested the

| naeling ane some suhatantive actlon to halp implement steps for the protection and preservation of
| Titanic wit> the musaum's director, Richard Crmand, ard tren chairman of the baard, Loid Lewin in

response (o the concem of many mamber museums of the Intemational Congress of Maritime
Museums to the planned exhibition of mcoverad Titanic artifacts by Greenwich. | have a big fle on
this and the various actions we ware involved in (It is currently weth Ole) The meeting was
intarnational n scope, and at the end, Frank 'Mall, Ols Varmer, Ash Roach, Rabert Grenier and |
stepped Into the side room to discuss and then draft the first version of the intemnational agreement
(trealy). Frank Wall was then with the Ministry ot Transport, as | recall, and he was golng to lake It to
his gevernment, while Roach and Varmer would take it 1o the US, and Grenier and | would teke it to
Canzda.

4. This document was ¢vontually signed by the Prasident in October 1988.

The Titanic Mesmorial Act was signed by the Praesident in 1956 * do not recall the signature process
far the treaty - Ole will knonwy, |t is not In effect at this tima, however.

5. But © was finally rat™mz by the countries-pznt clpants only in 2003-2004. ..

Il has not been "ratified” or gone indo effect. Only the UK has essenlially signed it - and it nseds at
least twe signatories to go inlo effecl. Other nations have expressad an interest (Estonla and Sweden,
as | recall). | belieys that at the time, Russia had no inlersst in signing, and neither did France, over
cancerns it might regulate activities than undertakan by nations who bad the assats (Mir | and Wir (1,
Mautile) o work on Tianic.

Again, Ole will be (he ideal person to answer these. Ole, Eugene (Jenya) is an ssceptionally talented
author who is revising his book on Titanic prevoustly published In Russla, for an English spaaking
audience. [t is the most carafully researched, oblective and thorough account | have yet read on the
maodern aspects of Titanic as ha has shared his working drafts of chapters with me. and | have been
providding sources and information from my museum, [CMM, and INA files en Tianic,

Jm

On Frl, Mar 11, 2016 at 3:30 PM, Eugene N. <duman 1983@ama’l.com> wiote:

Cear Jim!
Thank you wholeheartealy and countlessly for sharing new links and for more than inspi-ng and
exciting words at the end of this werkweek! Your words alone mean a great deal for ms!

I'm going to check carafully Ole Varmer's videc & texiva! malerlals later today (at night after work)
ard tomorrow (when at work, aga.n.

But ] cant rusk you with any new material, never| Just ‘ake your time, please (expecially on the
weekend)!

Befora proceading further, | nead to clarfy soma more detalls regarding the Titanic Act... Could
you please tell me: do | get the basic auttn2 and chronoiogy of the events right, or not?

1. The idea of the Act was conceived by Ballard somewhere shortly after the Discovery expeadition.
|.e. he was quite proghetic when he began think about legal status of the Tiianic artifacts yet in
1985, hefore any real salvage operation toox place.

2. Ee then approachad Congress and NOAA with this idea.

3, On a basis of it, your group (you, Ole, Ash Roach, Robert Grenier et a'.) developed the draft
treaty in 1986 (7).

MOIAS 000007
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ARG Natianal Oceanle and Almasphearic Adm risirgdion Mail - Re ere Tihanc

NOAR 00004 his document was eventuslly signed by the President in Qetober 1936,
5. Bul i wae finally ratified by the countries-participants only in 2002-2004...

Is this schematic picture correct, or?

With all the best weekend wishes, innumerable thanks and the deepast respects, sincerely yours,
Jenya.

370 coofieHwe Bbifo OTNPABIEHD ¢ HeMsGUUPOSARHOMD KOMMEICTERA,
JAUMILEHHO O NpaFpamMoRl Avasl,
www. avast cam

Ole Vanmey, Atiomey-Advisor, International Section Office of General Counsel - MOAA
DC office (202) 482-1402
85 office [301) 7713-7385
*MOEILE iPhone (202) 556-8992
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NOAS G

H‘: Fle] Ole Varmer - NOAA Federal <ole.varmer@noaa.gov>

Tltanic Collection at Risk, Salvage of French Wreck off Florida and Cooperation on UCH

Ole Varmer - NOAA Fedaral <cla vaimer@noaa gove Wed, Jun *5 2015 at 17,31 PM
Te: Plerre Michel <attache-envt@ambascience-usa.org>, Clémant Leforl <clement lefort@ambascience-usa.org>, Mmbt-Ha Pham
=consalllariombascisnce-usa org>

Co semge sequraidiplomat = goww fr Gorzale G <genzale.cidi@noaa.govs, Catherine <catherine. merzin@noas.gov>, Paul Ticco -
NOAA Afflata <paul ticco@noaa.gov>, David M Gravallesa <GravalleseDM@state.gov>, Lisa Phalos <PhelpsE@state govs

Dear Colleagues,

The past couple of days there have been developments involving French heritage that | want to
alert you all about in response 1o your request for advice about the French historic wreck off
Florida and Titanic which you may not be aware. |'ve cop.ed US Department of State attormey
Dave Gravallese as he should be included in discussions and may want to add or amend my
informal comments.

First, in regard fo Titanic, the US salvage company has filed for bankruptcy and we are
concerned that the collection of artifacts salvaged from Titanic may be sold. This would inciude
what we refer to as the "French TITANIC Artifact Collection™ associated with artifacts salvaged

in1967 expedition that was accomplished with assistance from the French Institute IFREMER
{co-discoverer of the wreck). The "1987 French Collection: involves approximately 1,800 artifacts
in which RMST obtained title to them, subject to certain conditions. in a salvage award from

a French Administrative Tribunal. The conditions of the French Administrative Tribunal inciude a
requirement that the artifacts not be sold ndividually but rather be kept together as a

single collection for the public benefit. RMST admits that George Tulloch and lts predecessor,
Titanic Ventures Inc. did indicate to the French government that the ariifacts would not be sold
and would be kept together as a collection. However, its view is that was not incorporated as a
condition of the award and therefore they can sell artifacts from the French Collection without
approval from the Goavernment of France. We disagree but of course defer to the decision of the
Government of France. Foryour convenience, here is a link to the French Awarg.

92293-french_award.pdf

Fegeinnal . googie. s nim Al =28 e dEdTseca chiview= p8as_from=dle wrmerfhantraa.covfian_tom pilacho-ermd% 40embescience-usn.orgbas_sizeop.., 14
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aunzna Hadlonad Oceants and Almas pharie adiminstrallon hgall - Titpsie Tollecdion at Riag, Salvage of French Yrack o Flerlda ard Goopesatron 6n JCGH

I |

Ole Yamer, Altomney-Advizor, Intemational Sectlon Office of Gararal Counsel - NOAA
DE offine (202) 482-1402

55 ulfize (301) 7157385

*MOBILE (Phone (202) 658-8002

MOAS DOOC 12
Ftizs il gogie comim e Wul=28ik=d0d7szeachdviow=plias_Fom=oleyarmerindlingas govhn_io=etache-ervitiLdambascionco-uso.orn&as_sizenp., 44
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Case 3:16-bk-02230-PMG  Doc 81-3 Filed 07/12/16 Page L of 3

Smbassads do Pocnce

Qe (f:tg‘a{&-%/m
ne 2046 90613008

NOTE

The Embassy of the Republc of France presents its compliments to the Department of State and
has the honor to refer it to the proceedings cencerning the RMS Titanic (RMST) in the United
States District Count for the Eastern District of Virzinia, Norfolk Division (Case No. 2:93-
cv-302) and in the United States Bankruptcoy Court for the Middle District of Florida,
Jacksonyille Division (Case No. 3:16-bk-02230).

France’s ownershlp of recovered ertifacts dates beck to the expedition on the site of the wreek In
1987, in which the Ipstitut Frangais de Rechetche pour PExploitation de ia Mer (IFREMER)
played en active part, namely tho wse of its vessels by Oceanio Resenroh and Exploration Ltd. to
dive on “HMS TITANIC to promote the survey of the wreck and to tecover objests from the
Titenic™.

Under Adicle 20 “Recovery of objects” agreed upon in a Cherer sipped by both parties
(IWREMER. as the owner and Oceanic Research and Exploration as the Charterer), it was
formally agreed that “Charnesers shall not sell the objects coliected by Qwners but shall use them
only for exhibition purposes”.

in 1993, Titanlc Ventures Limited Partnership (TVLP), RMST’s predecassor-in-interest, sought
and obrained the romit of French artifacts from the French Ministry of Equisment,
Transportation sndTourism, subject to assurances maede by the company that the collection
would neither e sold nor dispersed.

The Departientd of Statc

- French Deak
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Thus, in the attached letter from September 22, 1993, gignad by the Director of TYLP, France
wis pesured that “the artifacts will be used only for culturel purposss and will not, therefore, be
part of any operations that would lead to their dispersion, with the cxception of exhibition
purposes, and none of the artifacts wil] be sold”.

With this understending ard signed guarantee, the French administration agreed to grant the title
to TVLP in a Procés-Verhal of Qctober 20, 1953,

With the merger of May 1993, RMST acquired the artifacts held by TVLP for tiee French
government and monnted other expeditions over the years, recovering more artifacts for which it
was granted an in specie salvege award of ttle by the District of Virginla Court.

The Bmbassy of France notes thet in the Eastern Disiriet of Virginia proceeding, the United
States Deparmment of Justice and the Nationsl Oceanic sad Atmospheric Administration
doveloped end obtained fudiclal approval of covenants and condifions for the protection and non-
dispersal of artifacts recovered from the Titanic in the possession of private partics, RMS
Titanie, Inc. and Fremver Bxadbitlons, Inc, These covenants and conditions mclude malntenstcy
of the artifacts as & collection not fo he dispersed through sele or other disposition, i.¢, the same
conditions and eovenants regarding the French arfifacts.

The Embassy further observes thet in those proceedings, the Fourth Cirouit Court recognized
that the French artifscts were subject to the seme binding condltions, as it steted that *“the 1993
French Administration deoision also Incorporated Titanic Ventures® assurances made in its
September 22, 1993 letter stating that “Titanic Venotures agreed to make use of such obfects o
conformity with the respect due to the memory of their initial owners und not to carry out any
commercin] transaction concerning such objects nor any sale of any one of them nor eny
trangaction emtelling their dispersion, {f not for the purposes of an exhibition™ (RMS Titanic, [nc,
435 F 3d at 527-28).

Furthermore, these conditions are also consistent with the principles of the finalized text agreed
by the United States, France, Great Britain and Canzda for the Internationa] Agreement to
Protect the Bhipwrecked Vessel RMS Titanic in respect of any future recovery of artifacts.

The Embassy of France thus notes with coneern that the Infention waz sxpreised by RMS
Tienle, Ine., in the Middle District Florida to sesk approval fo sell and disperse French
arilfacts, i violation of the afurementioned Procds-Verbal and the covenants and conditions of
(he Bastern District of Virginla Cowt and under the erroneous assumption that France has to
interest in the French ariifacts.
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This ettempt and assumption are all the mare surprising in that France has never been given any
prior notica by RMST of its intention to sell the srtificts,

Francs would !ke to remind RMST theat its Interest in the fate of the artifacts is high, ead that not
only wiould the dispersion or sale of the artifects inftnge upon the dus respect to the memory of
its initial owners but also viclete the principle of sovereign immunity.

The Bmbassy of France therefore requests the assistance of the Depariment of State end any
other appropriate United States agencies to inform the conris of thean matters and takes such
action as appropriate to secure compliance with the shove-referenced prinvipks, covenants and

conditions.

The Emibassy of France tekes this opportunity to azsure the Department of State of its highest

consideration, A

Washingtan, July 8, 2016
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W3 Maganal Cresric anc Almesperic sam mnlsirelion ial- Be: [ian ¢ 1587 Caan Paty
MOAL UOOLSY

For

1

Re: Titanic 1987 Chart Party

Ole Varmer - NOAA Federal <ole varmer@noaa.gov>

Ole Varmar - NOAA Federal <ole. varmeriZnoas.gov> Sun. Mar 6, 2015 at 10:19 A

To: Paul-Henty Nargeolel <ph@nargedlet.com>

PH

Thank you and Congratulations! As you may know, the salvage award of
the US District Court was also subject to Covenants and Conditions.

See http:/fwww.gc.noaa. gov/documents/geil_titanic_opinion_081210_ex_A.pdf

Ive been having a debate with RMST attorney, Brian Wainger, about the
1987 French Collection., While he is correct that the 4th Clrcuit Court ruled
that the District Court did not have jurisdiction over the 1987 French
Collection, RMST subsequently voluntarily included them in the Covenants
and Conditions with the intent of managing all of the artifacts in one Titanic
Collection. I wanted to get hold of the Charter Agreement that would apply
regardless which of us is correct.

Ole

Cle Varmer, Attomey-tdvisor, [Tternaticnal Section Mfice of General Counsel - NDAA
Cn assignment in Lima, Feru untl March 7

Local [andling Prone in Leva: 363-2882

Cell Phane in Lima 99981-5651

On Sat, Mar 5, 2016 al 2:45 PI, Paul-Henry Nargeokei <ph@nargeniet.com> wrote:

| Hi Dle,
Here s Lhe 87 Chart Party. In 87 and 93 chart Party, there is the same paragraph aboul the adifacts recovered. In
Chart Party 94, 96, 98 the paragraph wes ¢hange for:
The Charterars &1all not sell 1-a arifacts collected by Ownars to any individual or private collector, but shall use them
only for exhiblt'cn purposes. However (he collection may be soid to any entty that vl make them available for
exhibition to tha cubl o,
Hope that will biclp you.

sy the vy, I

Be well,
OH

Zaul-Henry {PH} Nargeolet
osh@nargsolet. com

MOAA BOJ00E
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Culture Sectar
Cultural Herltage Protectlon Treatlas Section

Mr Srian Andrew Walnger

Kaleo Legsl

4456 Corporatlon Lane Sulte 135
Virginia Beach, VA 23462

United States of America

. 1 Decembor 2016
Ret.. CLT/HERCHH/16/133
Dear Sir,
Pleass find enclosed, lor your informalion, a letter concerring artefacts from the
Tianic shipwreck (casz 3:16-bk-02230-PMG) addressed o the Premier
Exhibitions and to the AMS Titanic.

Flezse do not hasitate to eontact us, in case you should have any gquestlons.

Yours sincerely,

he

Ulrike Guerin
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Cuiture Sector
Division for Heritage

Premler Exhibitions

3045 Kingston Court, Sulte 1
Peacnlree Corners, Georgia 30071
United States of Amarica

RMS Titanic Inc,

3340 Peachtree Ad NE # 900
Allanta, GA 30326

United States of Amerlca

29 Novamber 2016
Ref.: CLTMER/CHP/16/{133

Daar Sir/Madam,

We were informed that your finm, salvor of certain Titanic artefacts, filzd recently
for bankrupley and that you requestad permission to sclk the arifacts you
salvaged from the Tltanic in 1987 togsther with the French inetitutlon IFREMER,

As you know, the Tllank is a historically very significant wrack, which's s rking
changed in many aspacts the attantion given 1o security at sea. It also sank more
than a hundred years ago and lhus falls under the protection of the UNESCO
2001 Conventlan on the Profection of Underwater Cultural Herltage, adhered 1o
by alrsady 55 Member States.

The 2001 UNESCO Convention reguates in Iis Aricls 2.7 lhat underwaler
cultural herltage shall not ba commaercially explolted. 1t prohiblis the deal ng In
commercialized artifacts In Artlcle 14, regulating that ali States Parties to the
Convention will take measures t¢ prevent the entry Into their terrtory, the dealing
In, or the possession of, uhderwater cultural heritage recovered, whers recovery
was conlrary to the Convention (which the recovery of the Thanic artefacts woula
became through their commerciai sale]. The Convention also provides for seizure
posslbfitiss In Artict2 18.1, ragulating that each State Party wlill take measures
providing for the seizure of underwater cultural heritage In lts territory that has
tesn recovered in a manner not in conformity with the UNESCO Convention,

Hence, should AMS Titanlc, alone of via a court, seft any Tilanic artifacts for
commergial purposes, it may violate law Implementing the 2001 UNESCO
Convention. The sale of the Titanic artifacts would be conslidered *commerclal
exploltallon" under the 2001 UNESCOQ Convsntlon and those artifacts may bs
subject to selzure or othar enforcement measures when in tne jurigdicton of the
fifty-flve Stales Parties to the 2001 UNESCO Convention. Please nole thal
France has also ratified the UNESCO Convention.
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Y.

Thus, we urge you to keap the Titanic collectlon tegether, avoiding its
irretrievable dispersal, and to seek to make it available to a museum, UNESCO is
cesply concerned about the destruction and dispersal of significant underwater
cuftural heritage, such as the Timnic anefacts. Thess arifacts are part of tha
tegacy of humanity and should bs made avallable for viewing by the public.

For additional Information on the legal aspects of the 2001 Convention or the
protection of underwater cultural heritage, you may wish to contact Ms Ulrike
Guerin, reaponagibie for the 2001 Convention within the Cullure Sector (tel.: + 33
(0) 1 45 68 44 06; e-mail: u.gusrin@unasco.org}.

Youra sincerely,

. 12ess/
Mechtild Rossler
Director

ot;  Permanent Delagaiion of the Unlted States of Amerlca to UNESCO
Mr Brian Andrew Wainger, Kaleo Legal
US Bankruptcy Coust
US District Court Eastern District of Virginia
Wir Michel L’Hour, DRASSM
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(@ MALECQ TOia

Brian Wainger, Isq.
Dircct: 757.065.6804
bwainger{ikalzolegal.com

January 3, 2017

VTA ELECTRONIC MATI.

Ms. Mechtild Rosster

Director

Culture Sector, Division for Herituge

United Nations Educational, Scientific and Cultural Organization
7 placz de Fontenoy

75352 Puris 7 SP, France

M.Rossler@anascoarg

Re: RMS Titanic, Inc.
UNESCO Ref: CLT/HER/CHP/16/133

Dear M3s. Rossler:

The undersigned and this law firm represent RMS Titanic, Inc. and its parent company,
Premier Cxhibitions, Inc. {collectively “RMST™ ar the “Company™). This responds to your letter
dared November 29, 2016 in which you claim thut RMST. as salvor of certain Titanic artifacts,
visks violating the 2001 UNESCO Convention if it sells any of its Titanic artifacts. Specifically,
vou ¢ontend that the Trtanic is an Underwater Cultural Heritage, as defined by the 2001
UUNESCO Convention (the “Convention™), and that a sale of artifacts by RMST, whether or not
authorized by a court of law, “may violate law implementing the 2001 UNESCO Convention.”
You conclude that any such sale “may™ subject such artifacts to seizure or other enforcement
mezsures when such artifacts arc in the jurisdiction of a State Party to the Convention, The
Company acknowledges the notice provided in your lztter, and understands the everarching
goals of the Convention, but the Company categorically disputes that the Convention applies to
the Titanic artifacts owned by the Company, or tha: the Convention applies in any respect to the
disposition of private propercy owned by a United States company that obtained title W such
property by and through the laws of its sovereign,

As ar initial matier, the Tnited States is not a Srate Party to the Convenzion, and the
Convention has no faree of law in be United States, Accordingly, any sale of the Company’s
arl: facts rransacted in the Unjted States would not, as & maller of Law, implicude the Convention:,

Moreover, tae Convention does nat apply to lhe Company’s artifacts simply because they
ares [neated in the juriadietion of the States Porties Lo the Convenuion, The Convention only
applies to an Underwater Cullural Ieritage as dzlined in the Convention, Undcrwater Cultural

4456 Carporation Lane, Suite 135 ¥irpinin Beach, VA 23462
4510 Cox Road, Suitc 201 - Glep Allen, VA - 23060

www lialeolegal.com
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Heritage {or “UCH™) “means all traces of human existence having a cultural, historical or
archacological character which have boen partially or totally under water, periodically or
continucusly, for at least 100 years .. " See. Article 1, paragraph ta. [nsofar as the artifacts
owned by the Company were not submerged underwater for at least 100 vears, they do not
qualify as Underwater Cultural Heritage and the Convention does nat apply to them.

RMST recovered virmally all of its artifacts before the Convention was ratified in 2001,
RMST recovered all of its antifacts on or befare 2004, RMST received title to certain of these
artifacts via a proces verbal issued by the French administration (Maritime Affairs Office,
Ministry of Transportation) in 1993, As the beneficiary of this administrative decision, RMST
received full owmership of the arlifacts. RMST received title to the remainder of the artifacts
through Order of the United States District Court for the Castern Distriet of Virginia, Norfolk
Division in August, 20011, The tragic wreck of twe RAMS TITANIC tool place in April 1912,
Accordingly, the Titanic wrecl did not quality as Underwaier Cultural Herilage urlil 100 years
later, in 2012, at laast eight vears atter the company had recovered its last arlifuct from the
seabed. While the Company takes no position herein regarding whesher the wreck of the Titanic
itself qualifies as Underwater Cultural Heritage (or whether France or any other States Party has
a “veriflable link" to it), the plain and unambiguous language of the Canvention yields the
inescapable conclusion that the Coempany's artifacts are not Underwater Cultural Heritage. The
definition of UCH in the Convention does not extend to property such as the artifacts owned by
RMST which are linked to or originating {rom UCH, bul lifted {rom submersicn before the
expiration of 100 years. Absent such express language in the Convention, and in the face of the
clear definition of UCH requiring submersion of at least 100 years, the artifacts owned by the
Company do not fall under the jurisdictinn of the Convention. )

Nor would international law permit a state sponsored seizure or taking of the personal
property of a private citizen, years afier title had lawfully transferred to such citizen. The
Company is not merely a “salvor of cerluin arfelacts™ as alleged in your letter, but pursuant to
court orders nnd administrafive directive owns and holds title th the artifacts, after administrative
and judicial proceedings carried out under the laws of France and the United States respectively.
Indeed, domestic Jaws in the United States and in France protecting the private property rights of
ils citizens mirror similar protections afforded under international law. See e.g. Article | to the
First Protocal of the Eurepean Convention of Human Rights (affording every natural or legal
person the peaceful enjoyment of his possessions).

The provisions of Article 4 of the Convention, directing that the law of finds and the law
of salvage shall not apply to UCH, further underscore the impropricty of sceking to designate the
Company’s artifacts as UCH under the regime of the Convention, As noted above, the Company
received title to the artifacts following administrative and judicial procedures in France and the
United States under cach country’s application of the laws of salvage. A post hoc invalidation of
the salvage procedures those tribunals carcfully emploved years before weuld not only constitute
a manitest injastice te the Company, but would jcopardize the finality and cortainty
accompanying countless maritime decisions throughout the international community.

4456 Corporution Lane, Suite 135 - Virginia Deach, VA 23462
4514 Cux Road, Suite 241 - Glen Allen, VA - 23060
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Under these circumstances, the Convention does not apply to the artifacts owned by the
Company. Neither the policics of UNESCO nor the historical and archaeclogical importance of
the Titanic support the pasitions expressed in your letter, which belie a plain reading of the
Convention,

Since its [irst expedition in 1987, RMST has taken: great care to preserve the wreck site,
and the artifacts it has recovered. stabilized and conserved, ofter a1 the expense of its private
comimercial interests, RMST respects the cbjectives and ideals espoused by the Convention and
welcomes further dialogue with you and your colieagues regarding the proper legal treatment of
its artifacts under international law.

With best wishes, [ am

Very truly vours,
Zin S

Brian Wainger

oo Ma. Ulrike Guerin {(u.guerini@uncsco.org)
Robert McFarland, Esq. (rmefarlandi@@meguirewoods.com)

4456 Corporation Lane, Suite 135 - Virginia Beach, VA 23462
4510 Cox Road, Suite 201 - Glen Allen, VA - 23060
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Brian Wainger <bawainger@gmail.com>

Re: France
1 message

Brian Wainger <bwainger@kaleolegal.com> Mon, Jul 25, 2016 at 5:08 PM
To: Pierre Michel <attache-envt@ambascience-usa.org>

Cc: marie-laurence.navarri@diplomatie.gouv.fr
Bcc: Dan Blanks <daniel.blanks@nelsonmullins.com>

Pierre - As you know, the judge in the bankruptcy of RMS Titanic, Inc. has issued an order holding
that the company must proceed by way of an adversary proceeding to determine, in part, whether the
Republic of France has a legal interest in the artifacts. | would like the opportunity to speak with you
or the appropriate individual representative of France. Please let me know if we can arrange that.
Brian.

On Tue, Jul 5, 2016 at 4:41 PM, Brian Wainger <bwainger@kaleolegal.com> wrote:
Thanks so much Pierre. | look forward to speaking with you. Travel safe, Brian.

On Tue, Jul 5, 2016 at 4:30 PM, Pierre Michel <attache-envt@ambascience-usa.org> wrote:

Brian,

Thank you for your message. | am traveling on official business this week. We may be in a position to
speak with you next week after appropriate legal arrangements have been made. | will ask that you
be notified at that time.

Best regards

Pierre MICHEL
Science and Technology Attaché
Embassy of France in the United States

Tel : 202944 62 16


mailto:<bawainger@gmail.com>
mailto:<bwainger@kaleolegal.com>
mailto:<attache-envt@ambascience-usa.org>
mailto:marie-laurence.navarri@diplomatie.gouv.fr
mailto:<daniel.blanks@nelsonmullins.com>
mailto:bwainger@kaleolegal.com
mailto:attache-envt@ambascience-usa.org
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http://www.france-science.org/

De : bawainger@gmail.com [mailto:bawainger@gmail.com] De la part de Brian Wainger
Envoyé : Wednesday, June 29, 2016 2:04 PM

A : Pierre Michel <attache-envt@ambascience-usa.org>

Objet : Re: France

Pierre - | appreciate you permitting Ole Varmer to provide me your email address.
On behalf of my client, RMS Titanic, Inc., | would like to speak with you at your
earliest convenience. Please let me know if you would be available to speak, and if
so, the time and number at which to call you. Brian Wainger.

Brian Wainger

Principal

Kaleo Legal

4456 Corporation Lane, Suite 135
Virginia Beach, VA 23462
1:757.965.6804

f:757.304.6175 (efax direct)

PLEASE NOTE MY NEW MAILING ADDRESS

This message contains information which may be confidential or privileged. If you are not the intended recipient, be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited. If you have received this transmission in error,
please notify me immediately by telephone or by electronic mail. Thank you.

Brian Wainger

Principal

Kaleo Legal

4456 Corporation Lane, Suite 135
Virginia Beach, VA 23462
1:757.965.6804

:757.304.6175 (efax direct)


http://www.france-science.org/
mailto:bawainger@gmail.com
mailto:bawainger@gmail.com
mailto:attache-envt@ambascience-usa.org
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PLEASE NOTE MY NEW MAILING ADDRESS

This message contains information which may be confidential or privileged. If you are not the intended recipient, be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited. If you have received this transmission in error,
please notify me immediately by telephone or by electronic mail. Thank you.

Brian Wainger

Principal

Kaleo Legal

4456 Corporation Lane, Suite 135
Virginia Beach, VA 23462
1:757.965.6804

f:757.304.6175 (efax direct)

PLEASE NOTE MY NEW MAILING ADDRESS

This message contains information which may be confidential or privileged. If you are not the intended recipient, be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited. If you have received this transmission in error,
please notify me immediately by telephone or by electronic mail. Thank you.
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3/23/2017 Gmail - TR: Premier Exhibitions vs France
M Gma“ Brian Wainger <bawainger@gmail.com>
TR: Premier Exhibitions vs France
1 message
Pierre Michel <attache-envt@ambascience-usa.org> Thu, Sep 1, 2016 at 12:11 PM

To: bawainger@gmail.com
Cc: NAVARRI Marie-Laurence <marie-laurence.navarri@diplomatie.gouv.fr>

Brian,

For legal issues please send your messages to Marie-Laurence Navarri, Justice Attaché and liaison judge at the
embassy of France (cced).

Thank you,

Best regards

Pierre MICHEL
Science and Technology Attaché
Embassy of France in the United States

Tel : 202 944 62 16

http://www.france-science.org/

De : bawainger@gmail.com [mailto:bawainger@gmail.com] De la part de Brian Wainger
Envoyé : Tuesday, August 23, 2016 3:26 PM

A : Pierre Michel <attache-envt@ambascience-usa.org>

Objet : Fwd: Premier Exhibitions vs France

Pierre - | hope you are well. You will recall | represent RMS Titanic, Inc. Attached is a courtesy copy of the Adversary
Complaint my client recently filed against the Republic of France. | look forward to speaking with you about this most
interesting matter. Brian.

Brian Wainger
Principal
Kaleo Legal

https://mail.google.com/mail/u/0/?ui=2&ik=4ed7b06719&view=pt&q=marie-laurence.navarri%40diplomatie.gouv.fr&qs=true&search=query&th=156e684c58ac7... 1/2
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3/23/2017 Gmail - TR: Premier Exhibitions vs France

4456 Corporation Lane, Suite 135
Virginia Beach, VA 23462
t:757.965.6804

£:757.304.6175 (efax direct)

PLEASE NOTE MY NEW MAILING ADDRESS

This message contains information which may be confidential or privileged. If you are not the intended recipient, be aware that any disclosure, copying,
distribution or use of the contents of this information is prohibited. If you have received this transmission in error, please notify me immediately by
telephone or by electronic mail. Thank you.

2 attachments

ﬂ RMS.French Republic Complaint w exhibits.pdf
2969K

ﬂ Summons.pdf
77K

https://mail.google.com/mail/u/0/?ui=28&ik=4ed7b06719&view=pt&q=marie-laurence.navarri%40diplomatie.gouv.fr&qs=true&search=query&th= 156e684c58ac7... 2/2
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Email Correspondence Between Mr. Michel, Ms. Navarri, and NOAA
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e Nallonal Ocsanic snd Alrm ospher] ¢ Admini wiration Mell - conlact al fhe DOY
AR, DOTHNEY
g‘, Cie Varmer - NOAA Federal <ole.vermeninoas gove
contact at the DOJ
NAVARRI Marle-L aursnce <mafs-larshcs. navar @dplomatis goun fr> Mon, Jull 11, 2016 at 3:14 PM
Ter ola.varmeaniineas. gov

Ce: Plame Michsl <attachs-smvi@ambascisnca-ima org>

Desar M. Varmar

I'ves st the note varbals on Titanie to M. Randies wha is an atiomey for bankruptey casss &t the DOJ.

Thanks @ kot for your help,

Kind regarda,

Maris

Marke-Laurence NAVARRI
Magistrat de lialson aux Etats-lnls
Justice Attaché, French Embassy

4101 Reservolr Road, 20007 Washington DC

+1 (202) 344 50 33
Call : +1 (202) 431 66 22

NOAA 000083
hitipa:im all googhs.comyim el Ul = 2ot Faasachdyiey spibcale 45020 rancalasarchecatSmage1 i bd -5 1 96 mi = 1 S ad 3acs 10 i
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e National Ocearic and Almospheric Acministration Mall - Re: conimct et the DOJ
MNOAA DOIHN

a‘, Ole Varmer - NOAA Federal <ols.varmen@noaa gove

Ra: contact at the DO.J

Ofs Varmar - NOAA Fadaral <ole vameniinoss govs Meon, Jull 11, 2016 at 5:40 PM
Te: NAVARR] Mars-l surenca <maris-isunance. navam @diplomatis goin. fre
Ce: Plame Michal <attachs-smiilambagclence-ss orge

Desar Mares

| will work onh that and gat back to you tomomow
Sincansly

Ole

Bant from my iPhons
On Jul 11, 2018, &t 3:14 PM, NAVARRI Marie-Larence <mmris-mrernce. nevamigdplometia. gouv. fre wiote:

Desar M. Varmer

I've sant the note verbale on Titenic to M. Reandies who is an aitomey for bankruptcy casse st the DOJ.

Thanks & lot for your hsip,

Kind regards,

Marle

Marne-Laurence NAVARRI
Magistrat de llalson aux Etate-Linis
Justics Attaché, French Embassy

4101 Reasrvolr Road, 20007 Washington DC

+1 (202) 844 80 33
Col : +1 (202) 431 58 22

NOAA CO0004
hitipa:im all googhs.comyim el Ul = 2ot Faasachyioy spilcale 45020 rancalasarchecatSrmage 17 1 ot ml e Ml mi = 1 S5dc Tabfa Fabta T



Case 3:16-ap-00183-PMG Doc 49-3 Filed 03/24/17 Page 4 of 11



Case 3:16-ap-00183-PMG Doc 49-3 Filed 03/24/17 Page 5 of 11

/3172016 National Oceanic and Atmospheric Administration Mail - RE: Good news in Bankruptcy Proceeding
PleaseNefMP%%w if you have questions or would like to discuss further.
Ole

On Fri, Jul 15, 2016 at 12:35 PM, NAVARRI Marie-Laurence <marie-laurence. navam@diplomatie.gouv. fr> wrote:

Thank you very much Ole
Kind regards,
Marie

Marie-Laurence NAVARRI
Magistrat de liaison aux Etats-Unis

Justice Attaché, French Embassy
4101 Reservoir Road, 20007 Washington DC

+1(202) 944 60 33

Cell : +1 (202) 43156 22

De : Ole Varmer - NOAA Federal [ mailto: ole.varmer@noaa.gov]

Envoyé ; vendred 15 juillet 2016 12:32

A Plerre Michel; alexandra. bellayer-noille@diplomatie.gouv.fr; GUYONVARCH Olivier; NAVARRI Marie-Laurence
Cc : Clément Lefort; Jackie Rolleri - NOAA Federal; David M Gravallese; Minh-Ha Pham

Objet : Re: Titanic Collection at Risk, Salvage of French Wreck off Florida and Cooperation on UCH

All,

I am very saddened by the loss of life and other harm that ruined Bastille
Day for all of us, but especially for our already beleaguered French
colleagues. However, it makes our support and cooperation with each
other even more important. Even on things that are small in comparison,
like the potential sale of artifacts from the French Collection. To that end,
attached here are documents filed by the litigation counsel for RMST (Rob
McFarland) in the salvage case overseen by Chief Judge Smith in the

Eastern District of Virginia, to inform her of recent activities including those

involving the bankruptcy proceedings in the Middle District of Florida. The
package includes letters between RMST and DOJ [representing NOAA]
informing the court that US/NOAA and RMST disagree about the

application of the Covenants & Conditions that were part of her order in the

salvage case. I will continue to keep you apprised of any further
developments by Chief Judge Smith in the salvage case, as well as in the

banlﬂ;)lﬂpotbg% ,case.

https://mail google.com/mail/wl/?ui=28&ik=d5d7aaeach8view=pt&as_from=marie-laurence.navarri%40diplomatie.gouv.fr&as_to=ole.varmer%40noaa.gov&as_...

28
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8/31/2016 National Oceanic and Afmospheric Administration Mail - RE: Gooed news in Bankruptcy Proceeding
NOAA D82
Best Wishas
Ole

On Tue, Jul 5, 2016 at 4:24 PM, Pieme Michel <attache-envi@ambascience-usa.org> wiote:

Hi Dle,

Thank you so much for your intervention. The court listened to your arguments, James Goold sent us the decision of the court which postpones the motion for
at least 60 days.

“that the United States Trustee objects to the proposed sale of the artifacts for multiple reasons, including that France should be given official notice of the
proposed sale and an opportunity to present its position. The Trustee asks the Court to suspend the motion to approve sale of artifacts, which is currently
scheduled for July 12, for at least 60 days. The Trustee aiso informs the Judge that there are significant deficiencies in the motion”

| look forward to strengthening cooperation between our two countries on this common heritage.

Best,

Pieme

Plerre MICHEL
Science and Technology Attaché
Embassy of France in the United Statas

Tel : 202 944 62 16



Case 3:16-ap-00183-PMG Doc 49-3 Filed 03/24/17 Page 7 of 11

8/31/2016 National Oceanic and Afmospheric Administration Mail - RE: Gooed news in Bankruptcy Proceeding
NOAA 000083

Thank you very much for your detailed information, | have informed our colleagues lawyers in Paris (Alexandra and Olivier cced) and they should be able
to intervene to protect this collection.

Best regards,

Pierre

Pierre MICHEL
Science and Technology Attaché
Embassy of France in the United States

Tel: 202944 62 16

hitp:/www france-science org/

De : Ole Varmer - NOAA Federal [mailto:ole.varmer@noaa.gov]

Envoyé : Wednesday, June 15, 2016 11:31 PM

A : Pierre Michel <attache-envt@ambascience-usa.org>; Clément Lefort <clement lefort@ambascience-usa.org>; Minh-Ha Pham
<conseiller@ambascience-usa.org>

Cc: serge.segura@diplomatie.gouv.fr; Gonzalo Cid <gonzalo.cid@noaa.gov>; Catherine <catherine.marzin@noaa.gov>; Paul Ticco - NOAA Affiliate
<paul ticco@noaa.gov>; David M Gravallese <GravalleseDM@state.gov>; Lisa Phelps <PhelpsE@state.gov>

Objet : Titanic Collection at Risk, Salvage of French Wreck off Florida and Cooperation on UCH

Dear Colleagues,

The past couple of days there have been developments involving French heritage that | want to alert you all
about in response to your request for advice about the French historic wreck off Florida and Titanic which you
may not be aware. I've copied US Department of State attorney Dave Gravallese as he should be included in
discussions and may want to add or amend my informal comments.

First, in regard to Titanic, the US salvage company has filed for bankruptcy and we are concerned that the
collection of artifacts salvaged from Titanic may be sold. This would include what we refer to as the "French

TITANIC Artifact Collection" associated with artifacts salvaged in1987 expedition that was accomplished with
assistance from the French Institute IFREMER (co-discoverer of the wreck). The
"1987 French Collection: involves approximately 1,800 artifacts in which
RMST obtained title to them, subject to certain conditions, in a salvage award from
a French Administrative Tribunal. The conditions of the French Administrative
Tribunal include a requirement that the artifacts not be sold individually but rather be
kept together as a single collection for the public benefit. RMST admits that George
Tulloch and its predecessor, Titanic Ventures Inc. did indicate to the French
government that the artifacts would not be sold and would be kept together as a
collection. However, its view is that was not incorporated as a condition of the award
and therefore they can sell artifacts from the French Collection without approval from
the Government of France. We disagree but of course defer to the decision of the
Government of France. For your convenience, here is a link to the French Award.
http://www.gc.noaa.gov/documents/092293-french award.pdf

NOAA 000083
https://mail.google.com/mail/wl/?ui=28&ik=d5d7aaeach8view=pt&as_from=marie-laurence.navarri%40diplomatie.gouv.fr&as_to=ole.varmer%40noaa.govéas_.. 4/8
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&ama Nalional Ocsanic and Almospharic Administraiion Mail - RE: Gexd rews in Bankorupley Procesding

0
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i

NOAA 000084
hiipe-/imuil google com/im il Pui=28i k=d5d7aneachSvisw=piSas_fram=maris-laurencanavari%40dplomatie gonfrdas_fo=dlevarmer%40roan govbas . 58
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&ama Nalional Ocsanic and Almospharic Administraiion Mail - RE: Gexd rews in Bankorupley Procesding

I
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812016 Nallonal Oceanic and Atmospharic Administration Mall - RE: Good news In Bankrupicy Proceading
NOAA 0DOOBS

DOle Varmes, Altomay-Advisar, Intemational Ssclion Offics of General Counesl - NOAA
DC offica {202) 482-1402

B8 office {301) 7137385

*MOBILE IPhana [20:2) 558-H002

Ola Varmer, Attomey-Achiscr, Intamational Sactlon Office of Ganeral Counsal - NOAA,

NOAA 000085
hitps:#m il google.com/mailulihu=28ik=d6d7aseach&view=ptiss from=marie-laurence.revarri ¥%4(d plom dlie.gouvfr8as_ to=de.vamer¥dinoeagovias .. 78
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BA/20N6E Nallonal Oceanic and Atmospharic Administration Mall - RE: Good news In Bankrupicy Proceading
DC cimcehiftd B000E0
ES cifice (301) 713-7385
*MOBILE [Phone (202) 558-30a2

Ole Varmer, Attomey-Advisor; |ntamational Sactian Dffio of Ganaral Counsal - NOAA
DC oifies (202) 462-1402

S8 offics (31} T13-7385

“MOBILE |Phoe (202) 5688992

Ola Varmer, Altomey-Achisor, [ntamational Sactian Offica of Ganaral Counsal - NDAA
DG offiea (202) 482-1402

B8 oifics (301} 713-7385

"MOBILE IPhone (202) 558-8082

NOAA 000087
hitps:#m il google.com/mailulihu=28ik=d6d7aseach&view=ptiss from=marie-laurence.revarri ¥%4(d plom dlie.gouvfr8as_ to=de.vamer¥dinoeagovias .. 88
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Direction des Affaires Civiles ot du Scean
Bureau du droit de ' Union, du droit international privé
et de Pentraide civile
13 Place Venddme
75042 PARIS CEDEX 1

Paris, le 27-01-2017

LE GARDE DES SCEAUX,
MINISTRE DE LA JUSTICE

© Téléphone : GI 44 77 6243 0 6573 . A
Télécopie : 6144 7761 22 DANIEL F BLANKS
S0 NORTH LAURA STREET, APPARTEMENT 4100
FL 32202 JACKSONVILLE

ETATS-UNIS D’AMERIQUE
00.01.2017 001035

Référence & rappeler :

8049TR2016 ETATS-UNIS D’AMERIQUE
S8NOTIF2016

Demande Daniel F Blanks-Procédure n°3:16-ap-00183-
PMG-Convocation devant le Tribunal des Faillites des
Etats-Unis, district méridional de Floride

Destinataire : REPUBLIQUE FRANCAISE

QObjet : Retour d’une demande de notification d’acte judiciaire.

Texte de référence : Circulaire NOR JUS COS5 20 961 C (CIV/20/05) du 1% février 2006, relative aux "Notifications .
internationales des actes judiciaires et extrajudiciaires en matigre civile et commerciale” [ la partie pratique de la circulaire
est disponible sur I'Internet 4 l'adresse ; www.entraide-civile-internationale. justice.gouy . fr

J'ai I'honneur de vous faire parvenir sous ce pli les documents établis a la suite d'une demande

de notification internationale.

LD




Case 3:16-ap-00183-PMG Doc 49-4 Filed 03/24/17 Page 3 0of 5

L'autorité soussignée a I’honneur d’attester conformément a I'article 6 de [adite Convention,
The undersigned authority has the honour to certify, in conformity with Article 6 of the Convention,

1.que la demande a été exécutée”
that the document has been served*

— e {date) / the {date):

16/12/2018

— a {localité, rue, numéro):
at (place, street, number);

TOUR PASCAL B - 92055 LA DEFENSE OEDEX

— dans une des formes suivantes prévues a 'article 5 :
in one of the following methods authorised by Article 5:

1 | a} selon les formes légales (article 5, alinéa premier, lettre a)*
in accordance with the provisions of sub-paragraph a) of the first paragraph of Article 5 of the

Gonvention®
[ | b} selon laforme particuliére suivante™:

in accordance with the following particular method™:
] ¢ ¢ parremise simple*

by delivery to the addressee, if ha accepts it voluntarily*

Les documents menticnnés dans la demande ont été remis a:
The documents referrad to in the request have been delivered to:

Identité et qualité de la personne :
Identity and description of person;

Ministére de 'Environnement, de I'Energie et de la Mer
- Monsieur Jean-Luc LAVALARQ (Courrier Gentral

TPA) -

Liens de parenté, de subordination ou autres,
avec le destinataire de l'acte ;

Relationship to the addresses {family, business or
othen:

[ 2.que la demande n'a pas été exdcutés, en raison des faits suivants® :
that the document has riot been served, by reason of the following facts™

[l Conformément & Particle 12, alinéa 2, de adite Convention, e requérant est prié de payer ou de

rembourser les frais dont e détail figure au mémoire ci-joint*.

in conformity with the second paragraph of Article 12 of the Gonvention, the applicant is requested to pay or
reimburse the expenses detailed in the attached statement*,

Annexes / Annexes

Piéces renvoyées :
Documents returned:

Le cas échéant, les documents justificatifs de
Pexécution :

In appropriate cases, documents establishing the
service:

Avis de réception de |'envoi en recommandé
n’ 1A 06482510708 '

SRR,

M [ .?“ "
A LD
o [

* sy a lieu / ¥ appropriate

& ==y s
LY i

Fait & / Done at PARIS

le 1 the 06/01/2017

Signature et/ ou cdefidh
Signature and/for stamp,”

Koy
R

Bureau Permanent Seplembre 2011
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EXHIBIT 5

Mouralis Declaration
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UNITED STATES BANKRUPTCY COURT
MIDDILE DISTRICT OF FLORIDA
JACKSONVILLE IMVISION

In rc;
Case No, 3:16-bik-02230-PMG

RMS TITANIC, INC., eral.,! Chapter 11

Bebtors. {Join: Administration Requested)

DECLARATION OF DENIS MOURALIS

Pursuant to 28 U.S.C. § 1746, [ herehv declare a¢ follows:

R My name is Dema Mouralis, T am over the age of eighteen vears. |
have personal knowledge of. and am competent to testily to, Lthe matters set forth
i this Declaration.

2. T am a tenured full Professor of arbitration law, international law
and businezs Jaw at Alx Marseille Umiversity in Aix-cn-Provenee, France. 1 am a
member of the Center for Zconomie Law, the Institute of Business Law. and the
Transport Law Center (CDMT / IFURTA) of that University. 1 teach courses for
LL.M degrees (master of laws) and/or LL.B. degreas (hachelor of laws) in
maritime law, arhitration law, investment law, international contracts law, air
law, ethics of the legal profession. means of payment and credit.

3. I received a Doctorate in law, Paul Cézanne University (Aix-
Marseille ITIT), 2008. 1 also received an LL.M degree from MceGill, 2002: and a

DEA (LL.M) of private law, Paul Cézanne University (Aix-Marsaille 11D, 2003. 1
oo

U the Debrors i the cBapter T1 cases aleng with the Lasr four digies ol cacl Deboos s Tederal sax wdoniificarion
rumber includa: BMS Titanic, Ing. [
LLC 3101 Aree and Extobations Imemational, LLC (3101); Prermer Exhibinans Internationad, LLY
Provmer Ealubitions NYC, Ine, (92204 Promier Merchandisime, LLC (3567). and Dmesaurs Unearthed Carp.
(7300). The Debrors” service address b 30435 Kingston Court. Suite 1. Peachires (omers Croptpis 3007

3162Y Premier Extuhinons, Inc. (4922) Premer Exhibitions Managemen!.
{50755;
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am & lawver (wrocal) admitled (o the bar of Aix-en-Provence. since January
2005,

1 I am the author or co-author of many leading publications on
international arbitration law and procedure, such as the well-known French
treatise an international commercial law entitled Droit du cornmerce
international (Paris, LexizNexiz, 2011). T also zerve as arbitrator and counsel for
domestic and international srbitrations, and act as a consultant on international
legal issues.

5. I am the author of a doctural thesis on the interplay between
arbitraticn and parallel legal proceadings, and have significant experience with
international arbitrations (for Iinstance, with respect to international ship
construction cantracts). as well as domestic arbitrations and with respect o
disputes before domestic courts. | frequently advise an conflict of jurisdictions
and the confliet of laws in the context of international contracts,

6. I am a member of the French Arbitration Commirtter, the Institute
ol World Business Law of the Tnternational Chamber of Commerce, the research
team for arbitration and international commerce of the University of Versailles
Saint-Quentin en Yvelines and of the CDE (Center for Economic Law) of Aix-
Mavzeille University, the French Association of Maritime Law (ATDM), among

other organizations.
7. [ have been retained as an expert consultant by R.MLE. Titanic, Inc.

{"RMST") to advise on the legal significance under French law of the proeds

verbal issued to Titanic Ventures Limited Partnership, a predecessor to RMST

on Octaber 20, 1993 (the “procés-verbal™). B i

-2
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8. This procés-verbal in Freneh, with a translation into Enghish,
together with French and English versions of a letter from Titanic Ventures
Limited Partnership o the Office of Maritime Affairs of France (Ministry of
Equipment, Transportation and Tourism) dated Seplember 22, 1993, and of a
letrer from Ministry of equipmient, Lransportation and tourism to Titanie
Ventures Limited Partnership dated October 12, 1993 are anuexed to the
present declaration. These documents have been provided to me by RMS3T and T
assume for purposes of this declarvation thar they are authentic.

9. Under French law, this procés-verbad conatitutes a legally
enforceable administrative decision from an Admintatraror in the French Office
of Maritime Affairs (Ministry of Equipment. Transportation and Tourism)

19.  This procés-verbafl was exceuted pursuant to decrec 651-1547 of 26
December 1961 {art. 13}, irr order to transfer property of some artefacis o
T:tanic Ventures Limited Parinership, as the entity that recovered thnse
artefacts from the Titanie wreck.

11, Under decree 61-1547, when someone, called the “rescuer”
(sauveteur), has recovered a wreck or artelacts contained in a wreck, he or she
must inform the Maritime Affairs Administrator (edministratenr des affuires
marifinmes) (art, 2). If the owner of such wreck or artefucts is not known, the
Maritime Alfairs Administrator advertizes the discovery, through placards or
notices published in newspapers (art. 4}, If, within three months of such
advertisement, nobody has claimed ownership of the wreck or artefncts, the

Marilime Aflairs Adminiatrator has them sold (art. 12),

> T

2
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12, The sums obtained through the sale are used Lo rexmburse the
administralion's and rescuer's expenses, the sale costs and any applicable taxes
or duties;: then the surplus, if anv, 15 escrowed for (ive yvears, during which the
owner of the goods sold can elaim this surplus. If. after five vears, nobody has
claimed the surplus, it goes to the Public Treasury (art. 14).

13, Alternatively. the Maritime Affairg Administrator can assign
property of the wreck or artefacts to the rescuer (art. 113). In the case at hand,
that was exactly the purpose of the procés-verbal, which transferved to “Titanie
Ventures Limited Partnexship” the legal property of the artefacts listed in its
annex (list that I have not seen).

14, According to the provisions of decree 6121547 (art. 13), such transfer
of ownership is tolal and not conditional. Decree 611547 does not provide that
any other entily than the rescuer should have any interest in the goods assigned.
Deeree 31-1547 does not provide that a third party should receive liens or
encumbrances on the artefacts asszigned Lo Lhe rescuer.

13, Moreover, French law protects private property a2 a constitutional
right {Declaration of the Rights of Man and of Citizen of 26 August 17589, art. 2),
The vwner ol o thing has the absolute right to alienate it (French Civil Cade, art.
537 and 544)

16. Case law deduces [rom theze principles that a contractual clauze
preventing Lhe vwner of 3 thing from alienating it i3 valid only if' it is temperary
and justified by a legitimate interest (Court of Cassativn, 17 Civil Chamber,

October 31, 2047, case n® 05-14238, Bull Civ. 2007 1. n® 357)
i1
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17, I declare under penalty of perjury in the United States of America
that Lhe foregoing is true and correct.

18,  Executed on this the 2000 day of June, 2016.

DENIS MOURALIS

ANNEXED: documents tranamitted by RMST, including the procés-verbal of
October 20, 1993, and two leliors
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Ao o Docta  HovRALT §7 Declhralim

Letter from Tianie Ventures Limjted Parmership
L
Office of Maritime Affairs for France
(Ministry of Equipment, Transportation and 'I'ounsm)

September 22, 1993

English Version (2 pages)

(=2
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(Traaslation made by
1.C. Goldsmith & Associas)

Titanic Veatures Iimited Partn=rehip

204 Old Post Road
Southport Connecticut 06490

Mr. TEcot

Head of Haad quarter of
Maritimes Affars in [orient
£8-90 Ave, de Lapariere
BF 2143

56321 Lorient Cedex
Frapee

Por.s, September 22, 1593

Dear Sir,

The search procedure of the artifects’ belrs reganding the artifacis recovered from tne
Titanic during the 1987 expedition is aver,

Titanic Ventires Limited Parership (Titanic Ventures), as satvor, wishes o own the
artifacts to which the owners of beirs have not been idsﬁﬁ.ﬁud pursunt & the publicity measures
irplemented by the french authorfies,

On this gccasion, T herehy, on behalf of Tiamic Venures and s Director of Titamic
Ventures, state that Thspic Ventures imtends to make a respectfull use of the artifacnts recévered
from the Titanic i 1987 in aznory of their imitial owners.

In this view, I ipdicate you that the srt'ti‘acts. will only be used ar a culrural purpose and
will pot,

—54-~
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therefore, be péﬂ_nf any operations whick would lead to their dispersion, but to the exception of |

exhilition purposes, and pone of the ardfacts will be sold.

In gupplezneat, 1 expressly discharge the French State of any liability vis-a-vis any third
parties whose interests would have bezn damaged by the delivery of the artifasts recovered from
tne Titanic wreck

yours sincorely,

Gcorgc Tﬁﬂoeb
General Partmer
Titapic Venhires Limited Parmership

_55_

1T,
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Lener from Tianic Ventures Limited Parinership
o
Office of Maritime Affairs for France
Ministry of Equipment, Transportanion and Tounsm)
September 22, 1993

French Version (1 page)

R
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o TITANIC VENTURES

20£ Oid Pog: Roadt, Southpary, Connacticut 08490
Tol. (202 2550481, Fex 2DA1 255. 7573

Muynsiedy Tricot

Chef dit Quartler des Affaires Maritimes
Guarller des Allaires Mariilmes de Lorleat
&8 . S0 Aveooe de Lapoiriere

BF 2140

26321 Loriant Cedex

France

Paris Ir 12 Segtombre L7992

Mot si=ur,

f= procfdure do nodicrche des ayants drolt des objeta 6 éc i"€pava du ‘Titanic
lors op 'expéditon de 1987, sxive L son wxme,

Titanle Ventures Limitsd Parmesship (Tibnic VYestures), en 5= qoalil€ da ssuvceet,
sovheils done prendis pa-:s:mcm drz ofjers dout les beyidimes prapdcum:s oy
yanrs dioit n'ont pa -.-,l.m idenifids, comme shite aux mesives de publici® qel ont
B2 prisca par les auopilss francaires

A CrZa oaaslodn. je Hend au wom de TImuIc Ventures doit je sads le Dirtalsur, &
vous frim part de Pintaitdon de la sodEE de i des objed prelevds de Mepave du
Timunie en 1987, un usage ropoctucux du sourvenir de bem s propoamire  Lnitmux.

Dans extte aptgue, je vous indigee que ica objetr ns sarao unlln.: gos dans un bat
cultarel & no foony, toooondbquenoe, Mobjet davcune epSmbon encralman:  feur
dispersion, S e R'est pour Jeg besoins d'une cepogition, 11 daocune veute dée 'un

Quelcongue d'esoe cux,

En oufre, jo dcharge expressement Bt francals de tone n:sponmbl.liu: vid-d-vis
du tierd dool les latfrdts mraico! I agients par lW_remisc des objcls Href da
V'épave du Titanic. ’

Je vous pric de oroire, Morsizur, 3 Lassurance de mes sentments di.sdngl.ﬂ'-

oy 5

“ '.%fnf/‘L____

Gerge Tullozh
General Parther
Titaplc Venores [imitel Partnorihip

TIPS E BT and me Tianic oue 30e ere2nme ez of Tran=s Vevhaw

B 1
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Letter from
Ministry of Equipment, Transpoitation and Tourism
Io]
Titanic Ventures Limited Partnership

October 12, 1993

English Version (2 pages)
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FREMCE REPUBLIC

Cet. 18, 1993
MINISTRY FOR EQUIPMENT, Losient, Octaber 12, 1992
TRANSPORTATION AND TOURISM EE£.00 Avenns d= lg Pencre

BP 2143
MARITIME MATTERS 56321 Yorent Cedex

Tel. 8737 16 22
LORIENT QUARTER Telex : 950848

Facsimile ; €7 83 97
N 442 ‘ The Quarier Master for Martima
WD Matters of Lonent
Matter followed by: To

M. Le Doze

¥r. Georges Tulloch -
Dirmator Titanic Ventures
Lamited Parmership

204 Oid Pest Road
Southport

06490 Connecticut (USA)

Elecled domucile in Prence:
Professional Partnership of Attorneys
1. C. Goldsmith & Associates
4, avenus Van Dyck

' 15008 Paris
ta the attention of Mr. e Foucard, Fro.

RE:. (Objecis removed. from the wreckage of the Titanic in 1987

Dear §in

The search for the heirs and assigns of the objscts removed from the wreckage of the

Tiranic at the tme of the 1987 expadition nas now been completad,

Ownership of the objezt that have mot besn claimec, or for which the claim Jor
restitution has been refused, shall be delivered o the company Titanic Venturss Limited
Purtnership, as salvager, in zccordance with the provisions of Article 13 of Degree n°
61-1547 of December 26, 1962 instituring the systesh governing wreckages. i

=9 Fd

~895-
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Concerming thia delvery of ownerchip, I have doly potsd y;zu.- interion, entered m the
leter of $22/83, by which vou agresd to muke vy ¢f such oblests ir conformicy with
the respest dve 1o the memeory of their mitia) owners and to not cawy omt any
coramercizl transaction concermng such ob 2ot nor any sale of any on= of them ner any

Lransaction eniailing Geir dispersion, if nol for the purposes of an exhibition

In addition, T heve also noted your dischasge with respect 1o the French Staie for any
liability vis & vis eny third partss whose inlerests mught havs been harmed by the

L' remitienee of the olijeats remaved from the wreckuege of the Tinic,

5 Very truty yours,
(Sramp Maritime Maners Lonent) .

Acd

& Chief Adrninisurator 2% class

-:;. for Maniome Matters Trieo:

i {signarure)

—-896—
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Letter from
Ministry of Lguipment, "I'ransportation and Tourism
10
Titanic Ventures Linued Partnership
October 12, 1993

French Version (2 pages)

B
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f.. s oCh s ' —S
!

MIMISTERE DE T 'ZQUIPEMENT, LORIENT, 12 12 acLobre J:E
pES TRANSPOGRTE ET -DU ToURISME \
81-86 pvenoe o¢ 12 Ferribes

AFFATIRES MA\ITIPE . 2z
__________ —_ S63271 LORTENT CEDAX
QUARTIER DE LORIENT . TéL. IT.ET.E.E
—_———— Télex @ ASOH3A
Téidmole : §7.03.097.
BegLE3
HLO/DBD Le Shef du Quartier des Afralres
. Hzritiomes de LORIENT,

Affaire suivwie par =
M. LE D&ZE i &4

Mursaielr Georges TUOLLOCH
_.f. : ' ' . Directeur :I‘-THIG VENTURES
' Limited Fartnershlip
205 CXa Rogt Road
SOUTHPORT
0648 L CORNECTICODT {(L.mZ_r.)

- ArAcE EM HE FRIROE -
Soclétéd d'Avocats!
o.6. GOLBEMITE et Azzogles
L, avenue Van Dyck
75008 PARIS
-3 l'attentlon de 'BRaltre fde TOUCRID

o dE = ohgets'prﬁleven Aur l'épove du “TITANIS™ en 1B87.

@3

" MHonaicur,

La procgdure de orcherche des syvents-drolbt des op]s
de l7épeve du TITANIU lorg de -l'expeédirlon de 1587, &
Lenant achgvée ., o .

T M
L~ 1

Les oblets non rédelamis,pn dont la denands eh resi
lu Ci on a ér¥ rejetee, vont eétre remis eg rc.vp.*_:té £ la sacile
TYPANTEC YVERTURES LidLicd Fartn ﬂrshlp,en s quellcé gz saov
Leur, conformdment 2ux gizposition= Ye ltarcicle 75 du dd=r

D"E1-1547 du 24 uénambrc 1867 flxant le cdgipe den epaves,
D f{.f...
- ]

-887-
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Consesrnant cgebbte remise, J'ed rig ponne neta da
vokre ipterpbtlon , consignde dans L2 cobrrier &U 22 .08.43, par
laguelle vour “ous engages A faire un usage dexdite abjets

d0 eBuW souvenlr de leurs prop-lélelres

conforme BAY respect
initiaux et & ne rézllser auocune opfratich coMmMercsiale sSur ens
objetrs nl sucupne vente de ! 'ur durPleconQue g'entre eux ni zdecune

entralpant leur dispersien 51 ee n'est pour  Jeg

optrallon
bemsoinzs d'une expesition,

En outre, j'ai pris nots édgalemen: de votre dicharps
1'Etat frangals de .toule rasponzabilite vis-a-vie

& l'gpard o=
des ciers dont les Intérgbs svralent ¢bé atbelnte par 1z renize
does ohists retireg 46 L'épave du TITAWIC.,

Je¢ vous prle de recevolr, Monsleunr, 1'exnressior re

me cenzidédrziion diztingusks.

gtratens =n e’ d¢ Zeoe claaxe
trfalres Hatitimes TRICOT

-89¢k-
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Minstes of Divirvery o tfie Salwrgor of tle Armifacss Recovered
Srome ehe Titanic Week fn [987
{"Proces-Verbal”)

by

Idaricime Affairs Administeator of the
Minstry of Eguipmen:, Transponation and Tourism

Oetober 20, 1993

English Version (2 pages)

Page 18 of 23
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{"F raflsl.aﬂbn maﬁa by
J.C Gokdamith 8! Assceids)

-

FRENCH REPUBLIC 7

MINISTRY OF EQUIPMENT
TRANSFORTATION AND TOURISM

e e e e e e e

———

“MINUTES OF DELIVERY TO THE SALYAGOR OF THE ARTIFACTS RECOVERED FROM
THE TITANG WRECK IN 1087

(Articte 13 of the deoree n* 61-1547 dated December 21, 1961 detemilning the reg/me
_ of the wrack at sea)

By the Marltime Affalrs Adminlstratar,
- ’ M. Chapalaln
reprasenting the Head of the Headquarter o! Lorlent,
88-80 Avenue Laparribro
B.P, 2143
56921 Lorjent Cadsx

to

Tlanle Venturas Llmlted Partnership
represented by M. George Tulloch, Managlng Partner,
assisied by Alaln de Foucaud, Esq.,

204, Old Post Aoad, Saouthpor!
Connacllcut GE490  (Unitad States)

in eccordance with Its~declsfan dated Oclobar 12,1883, taken pursuant ta the pravisions of the
decres N° $1-1547 dated Deceriber 26, 1561 dstermining the. regime of the wreak at Sea, M.
Ghapalaln, rapresenting the Head of the Headquarter cf Marifime Aliairs of Lorient, hes carrlad
out this day the dellvery of the eriifgals“tecovered from the Thanle wrack in 1987 and whose
legal owners ar heles have pot boan Identifled pursusnt to the publicity measures irnplamantad

by the Frdnch Authorities, to. Tltanic Verures Limited Partnership, in fis capacity of salvagor. -,

Y 1
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Tha Administrator

af Maritime Affairs

M. Chapalain

reprassnting the Hesd

of the Headquaner of Lorlent

Jts:'el 1he aru.acts s - exhlbited lo the present minutes logether with e tener ar inten; oy
nfi: Venl.um*ﬁljm::ad Parmﬁuhrp datad SEP!EITIbET 22,1853

o Done al Salnt-Remy, on October 20, 1592

e T D ——

Titanic Ventures Limited Faﬂners‘i;p
represented by M, Guorge Tullcch,
Managlng Partner.

Assisled by Alain da Foucaud, E.,q
Attornsy &t Law

—-7N=
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Peffmetes of Delfvery to dhe Salvagor of the Arificts Recovered
Jroan ohe Taeanie Woved in J987
(“Procey Verbal™)
by

Maritime Affairs Administrator of the
Minisury of Equipment, Transpartation and Tourism

October 241, 1993

Freuch Version (2 pagos)
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= REPUALIQUE PHANCEBISE .

R

MINIETERE DF L'EQUTPEMENT, N N
DES TRENSFORTS ET DU TOURISME .

— kSt B At e e L A -

- b s e

QUARTIER DE LORIENT

—_—

; "PROCES-VERHAL, DE REMISE 20U SAUVETEUR
DES OBJETS PRELEVES SUR L'EPAVE DU TITANIC EN 19877

{Ar—t*alp 13 du décrat n'61-1547 du 21 décembre 1961
fixant lec régime des épaves maritines)

Par l'ad.miniatrate.u... das hffaires Maritimes,
M. CEAPALNIN
:cprése&tmt le Ghef de Quartier de LO‘LIEN"I',
88-90, Avenue da la Perriérs
- B.P. 2143
56321 LURLENT Cadex

la.sccidte TITANIC VENTURES.Linmited Fartmership
représantd par Monsieur Cearges TULLOCH, directeur
BRssisté de Maitre Rlain de FOUCAOLD, avocat,
204 0ld Post Roed, Sou‘thpor"‘
CONNECTICUT 06490 (Etats-Unis)

* & R

. Coriformément & se décision en de.te du 12 octo::re 1992,
Prise en spplication des dispositions du décret n®61:-1547 du 26 dfcenbre
1961  zfixant le xagime des épeves maritimes, Monsieur CHAPALAIN,
repréSentant le . Chef de Quartier des Affaires Maritimes de LORIENT @
.procéde  ce four & la remisge des objets p\“élevéa aur 1'épave du PITANIC &n
1987 et dont leg légitimns propriétaires ou ayants dreit n'ont pu atre
identifiey  comme suite aux mesures de publicité primses par les autoritis
frergalses, A la société TITANIC VENTURES _ Limited Partmemship, oo 82

qualite de’ sauveteuz: e T : e )
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| | L ‘ » du presen
ta liste de ces objets figure an -anne:ce e
acég-verhal, ainsi que ia lettra d&'intention de 1:13 socilété TITANIC
v:f,ﬁ‘i-‘URES L:Lrni;:ad Partrership en date du 22 septembre 1933.

a Su}nl’Qe'w-, -, le 20 ﬂbli')[':-’qer‘

La soclétdé TITANIC VENTUREES

s s Har ' Limlted Partuership repr'ése.n-t:é.
or ifﬁigpmimes par Moopsieur ¢. TULLOCH,

nsiev ;
::{:prés ot le Chef - . Directewx

agsisté de Haitre A.-de ?'OUGAQLD,
Avocat

M

7.7




